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Discussion of the Fundamental Questions

The first advocates of freedom of speech, becalifeemature of the social order at the time
when the need for freedom was first articulatetmarily preached the need for independence
from the State. The struggle for freedom of thesprand speech is a constant “concomitant
phenomenon” of the drastic societal changes thatbeaviewed as prerequisites for today’s
democratic order. The publicity created by thespraalthough, sometimes revolutionarily
rapid and therefore short-lived, sometimes slowgrefore more lasting, is the engine of
these changes. However, the need for free spewthrass never crystallized into a thesis as
objectives themselves: they were instruments nacg$s reform society, realize a more just
political system, and later, to involve the majprdf the public in democratic decision-
making.

However, in freedom of speech, individual libergceives a great emphasis, too. Each
person is entitled to the right to fulfill his indduality not only against the State but also
against the community. Sometimes there is tendietween the individualistic and
community-based theories of freedom and, in practicere is a need for striking a balance
between individual rights and community interest.

After the two genocidal dictatorships of theé"agentury and as a result of them, the process,
during which original, society-level objectives aieelined and replaced by the recognition
of individual right above all, gained new momentu#ccording to certain views, the danger
of the breach of these rights can only be expebtethe State. However, other positions
argue the necessity of the restriction of privgibese, which uses its “private censorship”
more effectively than the State, because it ovel®ha freedom of speech, especially the
societal function of the press resulting from thiden of the objective of profit production
overwriting everything. In the center of the debbétween the two opposing views lies the
guestion of whether freedom of speech is a “muttehsional” right, in other words, whether
beyond itsnegativenature, according to which the State is obligatedespect the right and
avoid interference with its practice, there iga@sitive nature, which obliges the State to
perform certain proactive actions to further th@aunities for practicing the right? What is
freedom of speech? What is its content?

According to the view of those advocating exclusivihe negative nature, the role of the
State ends after declaring the basic right andrengthat ititself does not interfere with the
practice or the right. Proponents of the negatisture believe that the State must retreat
from the territory of this fundamental right, musttognize and respect it, but should not
participate actively neither in facilitating andadating the practice of the right, nor in assisting
in the resolution of disputes arising among citedaring the practice of the right.

Obviously, the negative nature in itself is instifnt to define the content of the right. To a
certain extent, the State does have an obligabomake the practice of the right possible.
The State must facilitate, for example, organizatd public demonstrations, guarantee their
safety and security, and ensure that demonstrdtorsot interfere with each other’s events.
The State has to organize the regulation of thesspreo during elections, political



organizations and candidates have access to thenmes to run and finance public media,
and has to provide financial support to the artsldarature.

For the first time, Benjamin Constant differentthteetween the liberty of “ancient” and

“modern” times: the freedom of the Athenian citiagas only political in nature. He could

freely participate in public affairs, could takerfpan decision-making, but his private sphere
was strictly regulated. On the other hand, the enodl19" century citizen jealously protects

his privacy, which is also guaranteed by the Stat®wever, his political freedom is only

apparent.

Differentiation between the “two principles” of &dom, which could be interpreted as the
further development of Constant’s theory, appearstlie first time in the treatise of the
English philosopher Isaiah Berlin.Berlin considers the space guaranteed for thigithel
without any outside intervention as negative lipdfteedomfrom something or someone
while views as positive liberty the right to makectsions, in other words, the individual's
self governance (freedono something Phrased in another way, negative freedom
guarantees freedom in a formal, legal sense, wpdsitive freedom provides actual
possibility to act. Hence, it creates the effextiutilization” of formal equality. A balance
must be achieved between the two freedoms. “Th&g tadvantage of the principle of
negative freedom that they provide equal freedorbdth the wolf and the sheep, and the
State cannot intervene even if the wolf devoursstneep,? while positive freedom can only
be guaranteed to the detriment of the negativedfm@eof others, so it cannot overstep the
right measures. To apply all this to freedom odesyh, if we only guarantee the negative
nature of the right, then, the majority of peopld nwot have an opportunity to participate in
public debate, therefore, the guarantee of ceraisitive rights, such as the balanced,
objective information by the media, which in tummiypcan be achieved to the detriment of the
negative freedom of news producers, because they tioaprovide news about events, which
they would not otherwise publish. However, therass of this intervention can be justified.
Partial sacrifice of positive freedom would takebask to Constant’s “ancient” liberty.

Joel Feinberg emphasizes the logical connectiowdmt negative and positive liberties. We
cannot be fre¢o somethingf first we are not frefrom somethingnegative liberty is a
precondition of positive liberty. The presencelod two, however, is together necessary for
considering someone free without any restrictibns.

The Meaning of Freedom of Speech

After the general clarification of the concepts, e to examine whether freedom of speech
has a positive nature, and if so, how it appeartegal regulations and to what extent it
prevails. The most important argument of the ogts of positive liberty is that recognizing
its positive nature, freedom of speech is violdtedause state intervention is possible. The
guarantee of positive rights necessarily resulth@violation of others’ negative rights. If
the State provides the opportunity for an injuradtypto correct in the press false statements
about him, the State restricts the freedom of th®es of the that media product. We always
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have to be cautious with state intervention, bezawen if the intention is right, it possibly
causes more damages than provides berieftte doubt that the media has to act honestly,
but it is not desirable, if the State forces hoypest the media, because if a state authority or
court intervene with the practice of freedom, tlager of abuse or simply bad decision is
always possible.

The positive nature of freedom of speech, in otherds, providing opportunity to speak, is
not necessarily the most important instrument ffigr éxpression of opinions. Although, the
arguments that explain the need for acknowleddmegpiositive rights stating that access to
the press is restricted, and its operational ®shimeasurable are powerful but not sufficient
arguments. Legally speaking, nobody is denied right to establish a newspaper or
television station, and restricted financial resesrare not the same as restricted legal rights.
Accordingly, the lack of positive rights does noean the denial of freedom of speech,
however, its acknowledgement would not guaranteesiifficient practice. The effective
practice of freedom of speech requires accesslbmtpaoper literacy, education, and financial
situation, not to mention the role of personal dea$ (suitable looks, proper speech, etc.). If
we accepted that general positive right exist within the concept of freed@f speech, we
could just as rightfully demand the improvemenabfeast the previously mentioned external
conditions (for example, the education received).

According to one of the main arguments for the agkedgement of positive rights,
democratic decision-making and public debate waultfer if the law would not provide
opportunity for effectively practicing freedom opeech. This is important not from the
speaker’s but from the listeners’, the audienceispective, who should be familiar with all
relevant information to attain real decision-makpusition.

If we primarily judge the value of the speech basadits role in the democracy, then the
pressing argument for the restriction of the ptemsome dominant. Namely, the press is the
only truly effective instrument that can reveal ttagious viewpoints to the community. This
characteristic justifies the regulation and thdrietson of content, to a certain extent, of the
press. However, this argument is not adequatenetking acceptable the positive nature of
freedom of press. As Alexander Meiklejohn statbd,important thing is not that everybody
is allowed to speak but that everything worth sballsaid’. The fulfillment of the democratic
duties of the press, which is achieved throughouariinstitutions and instruments, provides
with the opportunity of access not individuals badividual standpoints (and, of course,
indirectly their representatives, too). Publicvész obligations, mandatory news broadcast,
balance, impartiality, etc., provides through indional means the possibility of public
debate, and only in very limited occasions exiB&sright to access by concrete individuals,
for example, when correcting a press statementraviging mandatory access regarding
political broadcast during election campaigns.

According to the other main argument, providing thgportunity to speak is important
because this is the only means to create equatipng citizens. According to Kenneth Karst,
the basic principle of the First Amendment of th8 Qonstitution is equality, which to a
certain extent is a barrier to others’ freedbnParticipation in forming public opinion is

® Schauer, Fredericlereedom of speech: a philosophical enqui®ambridge: Cambridge University Press,
1982. 128. o.

®Uo., 126. o.

" Meiklejohn, AlexanderPolitical freedom — the constitutional powers of feopleNew York, Oxford:
Oxford University Press, 1965. 26. o.

8 Karst, Kenneth L.: Equality as a central princippléhe First Amendmentniversity of Chicago Law Review
1975. 20. o.



everybody’s equal and morally based right. It cdrve the privilege only of the wealthy.
That is why at least some opportunity has to bevigeal for everybody to comment on a
given debate and the speakers’ positive right hesacknowledged. Simultaneously with
this, others’ obligation to provide instruments amgportunities to facilitate the effective
practice of freedom of speech must be recognized, t However, obviously, this should not
mean that everybody can appear on television,tlidds mean, for example, that everybody
has the right for protesting in public or distriimgt flyers on the street, all this under state
protection. Equal access cannot be guarantedueipractice of freedom of speech, but the
regulation of the press, the opportunity to utilthe instruments, besides the press, for the
expression of opinion may provide a balance. Htyusihould be interpreted perhaps from the
perspective of a given opinion not of the indivitifa

According to Michel Rosenfeld, the lack of positiveedom of speech imperils democracy,
because it can be interpreted as ,a concentrafipower and support of monopolizatiof?.”
The average citizen, observing his and others’ lbefmess, easily acquiesces that public
affairs are decided “over his head,” without ingqugrabout his opinion.

Those advocating exclusively for the negative retirthe right forget or make the wrong
judgment about the danger of private restrictionfeedom of speech. Jerome Barron calls
the “romantic interpretation” of freedom of speeble belief, which assumes that the free
market of speech and the withdrawal of the Statiecvdate the necessary balarfteThe fact
that the speech will not be “audible” unless weesivhuge amounts of money, the nearly
exclusive monopoly of the press to influence pupmion has altered the picture previously
formed about freedom of speech. Today, if we idtencorrect the inequalities of the private
sphere (the free market of speech), we must turhdtp to the once “feared enemy” of free
speech, the Staté.

The Meaning of Freedom of the Press

Freedom of speech, consequently, is neb@dimensional right It achieves its full potential,
applying Isaiah Berlin’s differentiation, throughetsimultaneous prevalencd its positive
and negative natures. Freedom of speech, howsveot the same as freedom of the press.
The liberty right bestowed on the press is nogatrior the individual but for thastitution,
even though the direct beneficiary of freedom @& phess is typically the “journalist.” We
have good reasons to guarantee freedom of the. p@ss$op of the list as the most important,
is the interest in assuring the proper functioderhocratic societal order.

Usually, the content and meaning of freedom ofpifess is not discussed with proper weight
in treatises and textbooks on the boundaries efifsen of speech neither in Hungary nor, for
example, in the United Stat&s. As if the arising problems would only be narrowecthe
realm ofexpressibility although there are many more questions to aslkaasder concerning
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freedom of the press. The examination of the cunté freedom of the press unavoidably
poses structural-institutional questions as wellodser dilemmas regarding, for example,
restriction of free competition, protection of metal culture, and the proper representation of
public interest in general.

The positive-negative differentiation is a guidipgnciple within the concept of freedom of
the press, too, and it can be interpreted withsinme content as freedom of speech. The
starting point is also freedorftom something(negative), in other words, prohibition of
intervention. However, in this case, we must piégrgion to theestrictionof the rightby the
private spheretoo. The freedonto somethingpositive), in turn, in case of freedom of the
press generally does not provide rights to acchas ¢an be demanded by individuals.
However, for the sake of broader access, the ngiyt provide, to a certain extent, exceptions
from the prohibition of intervention exactly forelsake of full assurance of the liberty right.

Every analysis can only interpret the right of tem of the press in light of the rapid, day-
by-day progress and transformation of the presewe¥er,globalization convergenceand
monopolization which are almost inextricably interlaced with leaather, have not fully
eliminated in the process of media developmentrdmn for state legislation and legal
enforcement. Technological developments have at gidaility to make us forget under their
cover about the validation of thregulatory principlesmore or lessndependenfrom the
characteristics of the transmitting medium, andrtbeginal rationale and meaning. It has to
be stated again and again: in the regulation ofribdia, there are certabonstant principles
andvalueswhose application and enforcement are of fundarmenfaortance for the citizens
of democratic and culturally unique states.

Simply stated, the sharp dividing line is betweba proponents ofree marketand State
intervention but in both groups numerous variations of theeas exist. A great majority of
the proponents of free market trusts in the mamkébecause they view the press as any other
commodity for sale such as, for example, a nailspplbut because they are wary of any role
the State might play in regulating the operationtteé press. Possibly, they understand
exactly the imperfections of the market and theeasky effects the logic of the market has on
the press, but they are ready to pay even thi® padkeep the State away. Others believe,
with blind faith in the market, but perhaps witlgr@at amount of cynicism, that the market is
omnipotent: with rules created by and for itsdiE tharket ensures the best possible and most
effective functioning, satisfying private and puabinterests simultaneously. Quoting Clinton
Rossiter, this is nothing else but “the great trainbery of [American] intellectual histor}:
today’s devote supporters lafissez fair reinterpreting but tirelessly using the argumerits o
19" century early liberalism, want to preserve in $keurity of unchanged guarantees against
the State its defined fundamental values (libengividualism, opportunity, progress, etc.) in
the interest of protecting the already much strorgévate sphere and large international
corporations overcoming state interests with elisg ease. The operation of the press, which
demands simultaneously several basic human righggnally belonging in the realm of
private autonomy (freedom of the press, right topprty, freedom to conduct a business),
becomes regulated to protect the original meanifgliberty. Prevention of media
monopolies, positive and negative content reguiaticand actions attempting to protect
culture, although, they undoubtedly restricting toem of maneuvering for the press, in
reality, they do not limit liberty: on the contrarthey serve to mend the concept of liberty
possibly deformed by the private sphere. The jost which do not enthusiastically
welcome but accept out of necessity State inteimerats the only possible solution, view the
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press as a fundamental institution of nationalterise. It is because the press can be “used”
for much more than any other service offered omtlaeket. We could respect the press even
as the network providing the primary forum for faating the cohesion of society, taking a
key role in conducting the debates of the commurmithd promoting universal and national
culture.

The market and the State, however, are forced ist eext to each other and tolerate one
another.  The first provisions (section 3, parabgrap of the British media law,
Communications Act 2003vhich defines thesimultaneousfurthering of the interests of
citizens and consumersas a general duty of the communications authoarg perfect
reflections of this reluctant duality. Needless&y that the two interests are often in conflict.
However, the press must respect both. The consumeénterested in technological
improvement, low prices, and a wide selection deeaining shows, while the citizen is
interested in proper access to information, satigfa of cultural needs, and opportunity to
participate in public debates. Of course, the dgsen of these two different approaches is
significantly simplified, because in reality, theseeds, though, in different proportions, are
combined in the members of the press’ audiencepas of them are consumers and proud
citizens at the same time.

With some cynicism, the new prototype of the idaaihan being, which started to develop in
the second half of the 20century and achieved its full form by todayhismo consumer
Resulting from the unchallengeable logic of theneenic system chosen by the states of
western civilization, the ideal of the modern esdhe more and more intensive consumption
of material goods. The appearance and overwhelmimgerical superiority of homo
consumer, it seems, ended the posthumous competiioGeorge Orwell and Aldous
Huxley® The two English clairvoyants of the first half tfe 20th century described two
perfectly contradictorylystopias. Orwell's 1984 which was still banned on this side of the
Irion Curtain in the 1980s of the last century,th® shocking illustration of totalitarian
regimes, where the tyrannical authority prevailsngidictatorial measures. In Huxley’s
Brave New Worldon the other hand, erects a model more relevdetat in this part of the
world, because in the new world, the oppressiveathcship does not work. Maintenance of
authority is achieved by the satisfaction of theefidly regulated individual needs of the
subjects. Unfortunately, we cannot assert thatesammthe elements of the dark future
described in the novel could not be paralleled withnts of the more than seven decades that
passed since its publication. Some authors gaagad identifying the effects of modern
media on individuals with the effects of the momthancing drugsoma'® Although, if there

is some rhetorical overstatement, Huxley himsehitegd his prophetic abilities in a later
essay,ﬂin which he describes his worries concertivgg effect mechanisms of modern
media:

The greatest mistake of the theory preferring tlagket is the way it approaches the question
of individualism These views respect individual autonomy (bottelation to the freedom to
conduct a business and freedom of the press)pamary value, which position, of course, is
acceptable. However, autonomy can be interpratad two opposite directions: from the
perspective of the press’ own and of its audiendee supporters of the market argue that the
lack of state restrictions helps both to the sawterg: the press is not bound by an outside
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authority, and the audience can chose from an triotesl supply. This is the first flaw in the
argument, as modern mass media, which in genenas, @ the simplest and quickest profit-
making, without hesitation throwing aside the filifient of its duties indispensable for the
functioning of democracy, subordinates its broatitase primarily to the entertainment of
the largest possible masses, in the holy name dividualism, thus attributing to the
development of the no-personalityass human beingOrtega y Gasset has painted a long
time ago in his classic essahje Revolt of the Massdbe process of the rise to power of the
mass hlljgman being (who can be identified withouthir ado with our homo consumer
above).

Of course the dead end of unrestricted individualisas recognized long before Orterga.
Free market capitalism has produced serious sbdigtestices early on. First, since the
beginning of the 20 century, classical private law began to go througibnificant
transformations. This development is called publicization or constitutionalizationof
private law® and it resulted in the loosening of fundamentavate law principles and
structures for the sake of the more effective mtode of living conditions of the personality
and individual. What seemed before the only relén for the autonomy of the personality,
i.e., the enhanced protection of private properg the private sphere, because of the cruel
logic of the market and only a little over a cegtafter the codification of these rights began,
guestioned the basic conditions for the existeridte weaker individual who did not have
any property. To prevent vulnerabilithhuman rights especiallyhuman dignityof the
individual, defined as property owndsefore, came to the forefrofft. This process got
another push after World War Il. However, it stmmtame apparent that limitless application
of human rights (including freedom of the press)lddie also used for taking advantage of
the status of the weaker. Hence, the freedomeofalv must be controlled for the sake of the
freedom of the masses. Many recognized this anteda the only possible conclusion that
steered the future development of private and hunggms from individualism to some sort
of a community principle based theory. At the begig of the 28 century, the British legal
scholar Albert Dicey treated this transformatiornident reporting in his book about the
change of principles affecting the thinking of Bt public opinion. According to his
assertions, from the beginning of the 19th centangort ofcollectivist view', which, of
course, also influenced the thinking concerning tbke of the press, started to replace
Bentham’s individualism This notion is very significant in the “cradlef individualism,
which, according to certain authors, was alreadyketeoriented in the #3century, and was
built for centuries on the sanctity of private pedy and the strength of the individtfalin
the spirit of puritan traditions measuring the value of a person based on his evonah
success.

During the historical development, of course, tlegative naturef the freedom of the press
was emphasized, which right then was identifiechwite prohibition ofcensorship This
coincides with the thinking that the ban of “prgmrutiny” will lead to the total freedom of the
press. This view required re-evaluation after #umption of the first laws eliminating
censorship, because external interference witfréelom of the press has a wide range of
possibilities beside the limitation of publicatiolo prevent that providing information for
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the community become the monopoly of a few, the lawnits the ownership right of
broadcasters and newspapers and the possibiligrasis ownership, defining a limit over
which the same owner cannot obtain further righfhe maintenance of state funding of
public service media further limits free competitio Naturally, these rules also affect
indirectly the content channeled through by thesgre

However, the variouprogramming structure requiremenitsposed on radio and television
broadcasters have direct effects on the conterth@fmedia. Part of these set negative
requirements (advertisements limitations, protecté minors, limitation of erotic content),
others demand explicitly positive, proactive bebavirom the producers of broadcasting
(balanced news reporting, broadcasting of publicise programming, etc.).

Interference with the freedom of the press canimaitg not only from outside but also from
inside This phenomenon stems from the business-nafutteeamedia. It is a fundamental
truth that the press, which is an expensive ventisreponsored not by the readers but the
advertisers. It can be logically inferred that m@ehing from the business nature of the
enterprise, the “products” offered for sale arethetnews articles and programs produced by
the press. If that were the case, the mediaaat la its current form and extent, would not be
capable to support itself. In reality, the “protiicoffered are thesiewers listeners and
readers for larger their numbers, the higher the adviergisees are in exchange. That is why
a popular product, newspaper, and program have toffered as #ait to attract more and
more customers and turn them into the consumerth@fmedia, and with that, of the
commercials. The advertisers, who, because ofitjie prices in case of the most important
media can only be really large companies, becormenttmber one controllers of the whole
process, even if their effect remains indirect. dAn the market, where a lot of money is
risked, rock hard rules prevail: the advertisersf@ar to see their commercials in a media
environment deemed proper, possibly in the neigidmmst of programs that are popular,
controversy free, entertaining, radiate a peacafd quiet atmosphere, or, without any real
stake, generate excitement and suspense. Talksshmlevision series, game shows,
magazine programs, and action movies are perfecthfs goal. Programs dissecting real
societal problems, fact finding, more sophisticatattural programs, or other programs that
interest only a smaller portion of social groupghwsignificant purchasing power are less
suitable for this kind of advertisirfg. The result is nearly totilomogeneitypf the selection

of competing streams of programming, in which alimos significant differences can be
detected (because of the risk of losing consumeFsge competition, making possible the
operation of many competing media, increases drdgaantitybut not theselection

The competition for consumers is increasingly isiBfng, and the converging media more
and more interweaves with everyday life, while caunity debate and sociadiscoursé
slowly disappeaf’ Advertisers categorize their potential custon{#rs target group) based
on their financial status (purchasing power), passhility, and other such characteristics that
hardly fit in the democratic principle of “one man one vote® Internal ‘private
censorship that subordinates everything to maximalizationpodfits that can stem from the
personal interests or even political convictionstlug owners or employees of the media,
however, is not the same as external censorshigade of the former, we cannot talk about
tyranny, or even justifiable external interventmaosely regulated with legislative guarantees.
Anyway, censorship in constitutional states hasaaly long disappeared. However, its new

% McChesney, Robert W. — Scott, Ben (szef®)r unfree press — 100 years of radical media cisth New
York: New Press, 2004. 119-176. o.; Baker, EdwinA@vertising and a democratic pre$&inceton University
Press, 1994.

24 Collins, Ronald K. L. — Skover, David Mrhe death of discours€arolina Academic Publishers, 2005.

% Fiss (1996), i. m. [12. jegyzet] 54. o.



form, private censorship, which is indirectly impdsby interest groups commissioning the
advertisements, achieves similar results as itse oegisting “step-brother”, realized
exclusively through external forces: it makes difft and even impossible the performance of
the press’ public service obligations.

The positive natureof freedom of the press is inseparably interwovaetin whe concept of
social publicity Although, primarily the theory is connected toetname of Jirgen
Haberma®, and during the decades since its publication ZL9&presentatives of various
social sciences dissected its details in numeragasions, from our perspective, its main
principles can be accepted without any major argusae The central nucleus of the train of
thoughts concentrates around the conceptual catisinu of “public opinion” which
practically exists since the $&entury?” According to the theory, the elements of “pultyici
(from coffee houses to newspapers) jointly conteduo the development pliblic thinking
and critical outlook and the slow and gradual start of the processleshocratization
Publicity ensured access to information, and witiet it grew so significant, that it became
capable of restricting the State. An importantredat of the concept is the provision of wide
range of opportunities to access with the help edrnequal opportunity of participation
ensured by low expenses to erfferAccording to Habermas, the 2@entury development of
the press into mass media, which in principle dastéhe possibility of the broadening of
publicity with great magnitude, compared with tharlier state of affairs, which rather
destroyed the earlier, functioning model of pulsiphere. The mass media monopolized the
forums of public opinion, and among the topics efgress, defined ardictatedby logic of
the market, the proper representation of mutual jamd interests is no longer a defining
factor. This final conclusion of the book can leeepted regardless of the truth of other
theses of Habermas.

The category of public opinion is important for usecause the only acceptable social
structure, democracy can only work exclusively tigio public opinion. If the affairs of the
“public” are not debated in the various institusast publicity, if citizens do not connect with
each other at various forums, if these forums dopnavide the minimal cohesion necessary
between the members of society, then, althoughilpggsthe laws are promulgated by
parliament based on public representation, the camityn no longer exists in a democratic
order.

Pericles’ famous Funeral Oratfondirectly stigmatizesmen indifferent to public life.
Reference to ancient Athens is appropriate atgbist. It is because the wide spread of the
press and the increase of its effects and influeyeseerated the naive belief, according to
which direct exercise of power, or at least sonmgtlsimilar to it, of the Greegolisesmay be
recreated with the instruments of modern mediae pitess would provide the possibility to
conduct citizens’ debates, through the naturallgessary mechanisms of representations,
because everybody cannot speak, and some ineviably to represent othefs. Although,

not the same as the Atheniagora, the press is such a public forum that is the efiigctive
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%" Briggs, Asa — Burke, Petek média tarsadalomtérténete — Gutenbéfgiz internetig Budapest: Napvilag,
2004. 74. o.

% price, Monroe E A televizio, a nyilvanos szféra és a nemzeti itlenBudapest: Magvét 1998. 54. o.

2 ThukiididészA peloponnészoszi haborfBudapest: Osiris, 1999. 134-43. 0.

% Keane, JohnMédia és demokracidBudapest: Helikon, 1999. 155. 38-39. o.
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venue and functioning means of the expression Bows viewpoints® Quoting the forceful
expression of Owen Fiss, this would be the medidésnocratic missiaii®?

The most authoritative (and consequently most lattdc American devotee besides Owen
Fiss of necessary state intervention in the fidlf@edom of the press is Chicago professor
Cass Sunstein. His work summarizing modern agblgmts of freedom of speech idegal
complaintwritten against the free marketplace of id&asln his book Sustein downright
demands a secoridew Deal because according to his realization, modern anadt only
fails to extend helping hand to, but also makeduhetioning of democracy impossible. The
main conclusions of the book focusing on the Uni&ates should be taken into account in
Europe, too. The primary concerns weighing heasilythe author’'s mind are not novelties.
With the full expansion of commercial media, prdmorately decreases the hope for training
active citizens to gain decisive roles in partitgqpg democracies. According to the professor,
the United States should give up the stubborn teewie that prevents state intervention,
because strictly keeping the distance only makessthtus quo, the increasingly growing
media empire even more powerful. In certain instgnbuttressed by strict guarantees, the
State is indeed capable of promoting liberty. Tarrdw the metaphor of the market,
representative democracy is based on representafioitizens selected by, and from among,
themselves time to time (in Hungary in every foaass) for conducting ongoing business and
making decisions. During the elections taking platevery four years, naturally, citizens
generally have less information compared with thesoelected. The political elite always
will be significantly more informed than other meenb of society. The press, in accordance
with its capacities, should balance this informatteficiency, as the decision of the citizens
is irrevocable and irreversible. However, the entrsystem is inadequate to publish the
available positions and information, because trseudision of public affairs is not in the
interest of the majority of the media, what is margvould be explicitly burdensome.

Therefore, based on the foregoindgasare entitled to access. In legal terms, howeter,
entirety of the communiig entitled that, relying on concrete regulatorgyisions and not on
constitutional articles drafted with generality eestible to multiple interpretations, can
demand proper information and access to differdeas. Of course, only lawyers can think
that this form of direct access, composition of lise of ideas to be published, and balance
portioned in a pharmacy scale is free from all@aegidifficulties. On the contrary, the task is
very sensitive and requires able journalists aritbesd Obviously, noeveryidea deserves
publicity. The definition of a rational framewoik indispensable. The perspective for
differentiation could be, for example, the socigalportion of citizens representing the given
viewpoint, and the respect of legal regulations iuadal principles.

Nobody demands total impartiality from the mediA. wide space is available for biased
publication and programs. This, however, has tesdmarated from the task of supplying
information. Although, the proposal is tendentigusaive, but in reality, nothing else would
be necessary but that the press respect the ethlealcreated for itself. Of course, our age
does not favor codes of ethics, as other interegtsrule them. Equalization enforced by
legal means can never be full and cannot be désigather, because viewpoints represented
by more people perhaps deserves more exposure. gddleto be set is thpluralism of
opinionsand not equality?

31 Logan, Charles W.: Getting beyond scarcity: a pavadigm for assessing the constitutionality ofloicast
regulation.California Law ReviewDecember 1997.

%2 Fiss (1996), i. m. [12. jegyzet] 50. o.

33 Sunstein, Cass RDemocracy and the problem of free sped@ééw York: Free Press, 1995 (2. kiadas).
3 Sartori, GiovanniDemokréacia Budapest: Osiris, 1999. 60-61. o.
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Many arguments can be brought up against the adkdgement of the positive nature of
freedom of the press. According to one of the gsoof arguments, all kinds of state
interventions rest on inherently false foundatidres;ause if we are serious about democracy,
a fundamental right of such importance and, atsdmae time, of symbolic value cannot be
limited by the decision of a small circle of peofite it even parliament). Calling a spade a
spade, it is more desirable that the audience decidhat it wants from the press than,
regarding its numbers, a proportionately narrowiaostratum. The preferences of the
audience can be measured relatively precisely. adudience will signal in a noticeable
manner if it wants more programs of political debat perhaps broader information. If the
public wants entertainment, its decision must leepted instead of despising as Pericles did
for its indifference to public affairs. Anyway, Iplic interest in relation to the press has not
been precisely definéd and it is not more than an oft referenced buenelefined rhetorical
catch. It is only a presumption that the free flofanformation, debate of public affairs, and
pluralism of the media serve public interest.

As Rupert Murdoch, the powerful owner of News Cogbion says, let freedom and choice
replace regulation and scarcify. The press is just a commodity as anything®élses for
example, according to Mark Fowler, “[t]he televisis just another appliance — it's a toaster
with pictures,”and if a toaster does not to make a perfect toasipdy will buy it. Based on
this analogy, the content of the press can onlynfieenced exclusively by the direction of
market competition.

Without a doubt, the market has certain advantalgesState cannot provide with its own
instruments. Competition can eliminate the incorape increase quality, and promote
development. It makes performance measurable. efmoes the market is forced to make
concessions to satisfy minority needs, too. Tlyeiment supporting freedom of the market
has a very bogus point. From the fact that invemgimoment what the majority selects from
the available choices concludes that the audierogadds exactly what the media, through
the selected program, presently provides. Iniitgbcity, this seemingly effective argument
loses its edge if we recognize that in the manketifby the modern mass media the audience
does not have a real opportunity to choose. Thkeaae only can choose from among the
products that are offered. They perhaps do noh émew what other possible choices and
programs the media could offer besides the ongsalready know. The media by itself is
not capable of providing colorful programming, aast not in a reachable manner for the
masses. The large majority of society receivedrtfemation primarily from television, in
Hungary and Europe namely from land broadcastirgniclls, of which so far altogether
three are available in Hungary. The other weakoéske argument is that it pretends as if
the media merelgateredto the needs of the audience, although, it jushashshapesor,
with a stronger expressiodictatespublic taste.

Others argue against the acknowledgement of thiéiyosature with thdetisizationof the
market but claiming that everything is better tissaie intervention. According to this view,
the State must retreat to the smallest possibla arel should only undertake the most
important tasks (law enforcement, guarantee oftankise rights, etc.> They do not deny

% Dennis, Everette E.: The press and the publicéstea definitional dilemma. In E. E. Dennis —HA.Ismach

— D. M. Gillmor (szerk.)Enduring issues in mass communicati8h.Paul, Minnesota: West Publishing, 1978.
% Keane, i. m. [33. jegyzet] 45. o.

37 Brenner, Daniel L. — Fowler, Mark S.: A marketpapproach to broadcast regulatibexas Law Review
1981.

% Nozick, RobertAnarchy, state and utopi&dlew York: Basic, 1974.
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the appropriateness of the intentions of peoplengrgegulation, as the proponents of the
“night watch state” also would like if the presdfifled its information distribution function
respecting ethical norms, but the enforcement & should not be trusted with the State,
because that would necessarily distort the exetwatidzhe originally noble intentiof,

According to this, the State is a constant sourcelamger to individual liberty, and its
limitation is a basic requirement of democratic estrd Well, the proponents of state
intervention argue for the role play of the Stat# bhecause of some sort of totalitarian
devotion but because they sensed the restrictiiegtedf the private sphere. Today the State
has a rather narrow margin for action; a seriesafstitutional safeguards guarantee the
rights of the individual. However, against the maedperating in the private sphere, no
similar guarantees would be available. In the egrihe media’s obligatory function stands.
If somebody disrupts that function, it is esserttastand up against it.

Robert Post argues that the views demanding acabilitg from the press for democratic
principles are self-contradictory. That is to sdgmocracy, at least if we try to fill it with
actual content assumes free, autonomous, and indeptty thinking and decision-making
individuals. Hencedemocracyandindividualismdo not contradict each other (as we have
already asserted it in connection with the theojussifying freedom of speech). If in the
name of democracy we limit the individual’'s (medianer and journalist) margin for action
and simultaneously with this in@aternalisticmanner facilitate that the “ideal democrat” as
we imagined, appropriately receive information ntiwee contradict the principles of this very
democrat, because we this way limit the strengtigeof individual autonom§® Accepting

its content of truth, the force of the argumensignificantly weakened by the fact that in
practice, the liberty of mass media can only crédadéalse illusion of individualism Lack of
information, our “democrat,” raised with the asamte of the media, under the spell of
endless entertainment, in reality, is incapablenaking autonomous decisions. The market
by itself does not advance the perfection of hisqaality.

It has to be asserted as a note of general validétthe indirect existence of access to less
popular channels accessible only to limited cirdesot sufficient for “ticking off” the
democratic duties of the media. We have to take account reality. Adequate catering to
public interest must be assured through forumssadgle (both in technological and financial
sense) to the majority of society, where practjcathajority” ought to mean the entirety of
society. Currently, this forum primarily meansional televisions. If the majority receives
information from there, the appropriate flow of amhation must be assured through that
channel.

Media and Culture

Beyond the system of relationships between the anaad democracy, the other fundamental
group of issues in the focal point of debates itewheination of the content of media focuses
on the relationship of thmediaandculture Again, the issue is more complicated rather than
only lawyers could be entrusted with giving thevaais, but they can define also some of the
cornerstone®f the topic. The starting point is the assertiwat the media and culture have a
complicated and controversial relationship. Theleto mass media is capable of delivering
cultural products to a much wider audience thamdeefensuring thus their preservation and

39 Schauer, i. m. [5. jegyzet] 128. o.

“0post, Robert C.: Meiklejohn’s mistake: individaaitonomy and the reform of public discourdaiversity of
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Michigan Law ReviewMay 1997. 1517. o.
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further development. At the same time, becaus#sofinique nature and the logic of the

market condemned many times, the “mainstream” mddies not view the broadcast and

introduction of higher cultural products as itsp@ssibility. What is more, the media not

only channels the content, characteristically agran mere entertainment, demanded by the
masses, but it also creates and forms the newuteliitenvironment.

Mass media has significantly reformed the meansamless to culture and influenced its
general quality. Today, the general level of adtis determined not by a narrow elite but by
the standards of average citizens. This was tloe pf becoming multitudinous. The next
dimension of becoming multitudinous is the develepithat began two-three decades ago
with the emergence @lobal media The spreading of multinational media enterprises
demolition of the Iron Curtain, and the global netnkg of American cultural products
resulted in the first sprouts of shared, supranatiaglobal culture. Simultaneously with, and
as a response to, this tendency, soon emergedncéanttatives for the preservation of
individual national cultures. According to the rdsorrific scenario, the global media
industry in the long run will result in the tota¢struction of national cultures. Perhaps this
script envisions dangers, because the preservatioational cultures is not only the role of
the media, and the global media market could egsisiain sustaining national cultures (for
example, with the help of Internet publication oéyiously hard to access content; let us not
forget that the Internet, making with the pressadbutton and for free of charge, national
cultures available, is itself the product of thelgl media industry). The new universal
culture can actively contribute to a supranationammon identity; of course, it is important
on what kind of elements this new identity is huilNamely, the appearance of American
“cultural imperialism*! in certain television programs, movies, and musip&ces
characteristically are not among the products oflfhculture.” Regarding their financial
means, creators of the products of national culéwmesunable to compete with the makers of
products at the global market. Therefore, otlpeotectionist measures are necessary.

The State has important functions in the presesmadif national culture. At least, thus far,
nobody was brave enough to openly dispute thise Hiropean approach to the protection of
national culture accepts state intervention asfiaitidy valid reason. Regarding the manner
of intervention, however, certain level of uncemtgican be sensed, and not without reason.
To protect national culture, the State would hawegt into battle with company giants
reigning over the media market of the world, wlatedhe same time states are bound, on one
hand, by international treaties and their monitptodies, and on the other, regulations of the
internal market dictated by European integratidb.is worthy, however, to return to the
cradle or, yet even, the conception of Europeatyundean Monnet, one of the fathers of
integration, stated that if we could start it aleg, we should begin with cultufé. The idea
according to which Europe is primarilyspiritual and cultural unityoriginally counted as the
intellectual foundation of the entire integratioffoe. Therefore, based on the original
intentions, the European integration process shdwade assisted in the preservation of
national cultures and, at the same time, defineetements of the European culture existing
according to popular belief and resting on an iratgl foundation (Robert Schuman’s essay,
For Europeis built on this idea. Even the title of one bispters is telling: Europe “before
becoming a military alliance or an economic entityyst be a cultural community in the
highest sense of the teriff "Practically, this has not happened in the moae thalf a century
passed since the beginning.  The Audiovisual Elervices Directive, beyond defining

1 Briggs — Burke, i. m. [30. jegyzet] 248. o.
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general minimal content requirement and practicaligures the right of Member States to
control television contents, primarily through eémtlimitation of the market, tries to protect
national and European identity. Union law, for myde, allows the existence of public
service broadcasters, although their state fingn@rto the contrary of the requirements of
free market competition. Further, the Directivguiees that television-programming services
must broadcast European works in more than fiftggr@ of their content. The weak point of
the regulation is that it tries to protect cultuidéntity based exclusively on formal criteria
(practically, public service broadcaster is whatafled that way, and European work is what
was created by a company with its head office Meanber State), and it does not introduce
content regulation. Thus, the end result doesadbieve the desired objective: a great portion
of public service broadcasters do not significandiffer from commercial ones, and
practically, anybody can produce a European wook,to mention that there is no remedy
against the practical phenomenon that, for exangsleiuropean work can follow American
patterns and contain no elements of European eudtiall.

Conclusion

How to define ultimately the concept of freedontlod press? Would A.J. Liebling be right,
whosebon motquoted a number of times states “freedom of thegpig guaranteed only to
those who own one** No, his not right at all. However, the disagreamietween the
proponents of free market and state interventi@mseto be irreconcilable. Nonetheless,
nobody denies that, on the one hand, after the gamee of new media, and on the other,
recognition of the weaknesses of earlier regulatietininking of the foundations of regulation
would be necessary. Of course, it is true thathenge could be a pressing interest for those
who have an interest in maintaining ttatus quethe current situatioff. However, “press
freedom cannot be absolute without contradictiregetthical basis for its existené@”

*4 Liebling, A. J.:The pressNew York: Pantheon Books, 1981 (3. kiadés).
“5 Schauer, Frederick: The political incidence offife® speech principl€olorado Law ReviepFall 1993. 949.
¢ Laws, John: The limitations of human righsiblic Law 1998. 265.



