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SUMMARY

Informed judgement on the events of the two fregyetenders related to Klubradié requires
familiarity with the provisions of both the currgneffective Media Act and its previous versign,
prior to ' January 2011. Besides describing the antecedestshierefore necessary to recall, alang
with those of the Media Council, the decisions tsf legal predecessor, the National Radio and
Television Commission as well as the legal envirents determining the proceedings of these
bodies.

The legal foundations

One of the cardinal points of Hungarian media ratjoihs, intended to aid the market entry of seryice
providers, is that analogue linear rights usingestavned limited resources are granted on the basis
of a strict tender procedure managed by the auayhetipervising the media. Besides the tender
procedure, strict rules apply to the term of thghti(with separate provisions on any "transitional”
situations) in order to avoid that any enterprsgrianted exclusivity in respect of any frequenog @
to ensure the dissemination opinions to the pulliso in order to prevent the formation of opinipn
monopolies, besides the temporal restriction ofritjets, other restrictive provisions serve to €asu
the prevalence of full media pluralism in Hunganmaedia regulations.

In this respect it should be stressed that theesysif tender procedure called to life by the Meilia
effective as of T January 2011, entirely governed by the rules dflipuadministration procedure
provides a reliable and transparent regulatory éwmork containing the necessary guarantee
elements. The prevalence of these principles magabed both during the tender procedure and in
the decision on the merits of the result of thecpdure or the lack thereof, as well as in the g
of the avenues of legal remedy against the regylakecision.

It should be mentioned that public and private &aments were mixed in the tender regulations of
Act | of 1996 On Radio and Television Broadcastiag, a result of which remedy against the
decisions of the authority on tender procedures dragl been available according to the general
provisions of civil judicial process. Civil courteuld not influence on the merits the decisionseds
on the result of the tender procedures; this defity had been established in several decisiorfseof t
Constitutional Court [see, e.g., Constitutional @ddecision 46/2007 (VI. 27.).] Among else, this
deficiency was remedied by the provisions of thedldéAct by submitting the procedural norms|to
the regulatory framework of the Act on the Gendrailes of Administrative Proceedings and
Services.

The antecedents

In August 1998, the National Radio and Televisioommnission (established by the Radio and
Television Broadcasting Act), announced a calltéarders in respect of the utilisation of the media
service provision rights related to tiBudapest 95.3 MHZrequency. Following the arbitratign
procedure that annulled the broadcasting agreeroentluded with the winning tenderer, the
National Radio and Television Commission again anced Klubradié Kft. as the winner, and the
parties concluded a new contract (with retroactiffect to the date of the original contract).

The general rule of Hungarian media regulationtingaback to 1996, is that radio frequency rights
may only be awarded via tendering for a term of imaxn 7 years or a further 5 years upon renewal.




0’0*(0 hun 4

This 12-year period elapsed in February 2011 ipeeitsof the right mentioned; therefore, the Me
Council, the legal successor of the previous aitthdrad to decide upon the future of the right.
keeping with the relevant provisions of the lawring the interim term between the elapse of
period of the utilisation of the right and the &dithment of the result of the tender with finaleet,
the Media Council ensures the operation of the ensdrvice provider on the basis of the conclug
of provisional public contracts.

The tender procedure for the utilisation of the meskrvice provision right on thBudapest 92.¢
MHz frequency had also been launched by the Natioadidrand Television Commission in 2009.
its decision of April 2010, the Commission also ldesd Klubradié Zrt. as the winner of tk
procedure. However, for reasons beyond the coofrohe media authority, it was not possible
conclude the broadcasting agreement; thereforaabiswas "inherited" by the Media Council. Sir
the tenderer failed to comply with the legal pristis on the conflict of interest and did not clgs
waive its right related to the Budapest 95.3 MHgzqtrency by the relevant deadline, the Me
Council did not conclude the contract with the &ed.

The result of the tender procedure for the Budapésd frequency and the application for le
remedy against the result

The Budapest 95.3 MHz regional media licence opdréily Klubradié Zrt. is a frequency with
reception area of close to 2 million people. Dugh® statutory expiry of the 12-year period of
utilisation, the Media Council was required to pasgecision on its reallocation. The Media Cou
launched the tender procedure — together with @heapest regional media licences — in May 2
following a thorough survey of the situation of tbapital's radio market. Observing the proced
deadlines provided for by the Media Act, the Me@iauncil passed its decision on the merits
respect of the tender procedure on 20th Decembgt.?Besides establishing the fact that
procedure had been successful, the Media Counclaid®l Autéradié Kft. as the winner, as t
tenderer had received the highest score duringe¥atuation of the tenders. The assessment o
programme schedules awarded Klubradié Zrt. a saeatical to that of the tenderer later
declared as the winner in respect of the propomiprogrammes on subjects related to facilitat
local everyday life and Hungarian works of musicartRermore, just as in the case of the sq
awarded in respect of media service provision egpee, the Media Council also awarded
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maximum score to the tender of Klubradié Zrt. irspect of the subjective evaluation of the

programme schedule; however, due to the scorevestdn respect of the fee offered and
proportion of musical programmes, the overall saofeKlubradié Zrt. was 1 point less than t
overall score of Autéradio Kft.

On the basis of the guarantee rules of the reguisitihat entered into force in 2011, making us
the avenue of legal remedy, the tenderer Klubrddig which received the second highest scor
the procedure, applied for a judicial review of ttegulatory decision of the Media Council

administrative authority. In its judgement passadld" March 2012, the Budapest Court of App
annulled the provision of the regulatory decisiantbe winner of the procedure on the basis

cause of formal invalidity. The judgement of thaidonvas based on the strict interpretation of
formal requirements (page numbering, signatureyidea for in the invitation to tender. The co
stated that, although the authority itself is ¢aditto establish the formal requirements of thel¢en
these requirements are subsequently binding upmmuthority, too. With respect to this, accord

the
he

ng

to the position of the court, the tender submitigdhe tenderer declared as the winner by the Media

Council would have had to be declared formally lidyaas none of its pages bore the offig
signature of the company and certain pages bostgnature at all and were not numbered.

ial

The regulatory decisions passed in the repeatasbgupe and their judicial review
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In keeping with the judgement, during the coursehef repeated procedure, the authority — tal
into account the consequences of the formal inipglaf the tender of Autéradié Kft. — examined t
formal validity of all tenders participating in thender procedure in the light of the 'guidan
contained in the judgement of the court. On thashaisthe strict formal requirements of the Court
Appeal, the formal invalidity of all tenders wadadsished and separate court orders were issue
the rejection of the registration of each tendahatender register.

Klubradié Zrt. applied for a judicial review agairibe court order on its tender; during the coufs
this, the Budapest Court of Appeal repealed thésitecof the authority in its order dated™.8uly
2012 on the basis of formal reasons. Accordinghfindings of the Court, the Media Council
required to pass a decision — rather than an erderissues of formal and substantial complianck
the result and winner of the tender procedure.

The later decision of the Media Council establighthe success of the tender procedure and
court's 'assessment' of the decision
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In compliance with the judgement, the Media Counmeiloked the aforementioned orders and

established the frustration of the tender procedu decision passed on 15th August 2012, on
basis that all tenders were formally invalid. Dgrite review of the decision — once again base

the
d on

an application submitted by Klubradié Zrt. — in jtglgement dated 26th September the Budapest

Court of Appeal revoked the provisions of the decisestablishing the frustration of the ten
procedure and the formal invalidity of the tenddrsitted by Klubradio Zrt.

According to the statement of reasons of the judggmthe decision originally establishing t
success of the tender was not irreversible simpbabse it had entered into force. In the absen
anex officioreview of the decision, however, there is no gobisi of overriding the decision on th
success of the tender procedure with a new decestablishing its frustration. It was on the badi
the assessment of this provision of the decisioather than the examination of the tender subm
by Klubradié Zrt. on the merits — that the courhcloded that the authority's establishment of
formal invalidity of the offer made by the tendereferred to had been illegitimate.

The standard practice of the Budapest Court of Abimeother procedures

der

The consistent practice of the Media Council, basethe position of the Court of Appeal requiring

the strict formal examination of the tenders, waltofved by diverging court judgements. Judig
practice is still not homogeneous in respect ofrthmbering and signing of empty pages, altho
the decision of the authority establishing formalalidity has been confirmed in all other cas
Moreover, a thorough examination of judicial preetshows that, in the proceedings, decisions

more often based on the strict interpretation efléw, i.e. that all pages — including empty pages
the tenders have to be officially signed and numtheAt the same time, the lack of homogeneit
the positions of the courts may lead to uncertaénitn official practice (and not only in respectiuf
practice of the media authority), and passing istziant decisions may result in the erosion
confidence in legal certainty and the prevalencthefrequirement of predictability and reliability.

During the assessment of court decisions it shbelthken into account that the Media Council cg
not have disregarded the regulatory practice oflegal predecessor, the National Radio

Television Commission, based on fifteen years afrapon, which had, over the course of tin
created an environment that was predictable for rtiegket actors, too. Thus, the impact
inconsistent judicial practice is even more sevemece, due to the contradictory contents of
decisions mentioned, the authority whose task getaip a predictable framework for the applical
of the law is unable to put in place such a framwvibat is indispensable for the operation of b
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The interpretation of the judgements of the Budbafesirt of Appeal

The judgements lead to a controversial situatiomegpect of the issue of numbering and sigr
empty pages. In certain out-of-court proceedintgted to tender procedures, the court of appea
not find the absence of signed and numbered enggggto constitute a cause of invalidity, whilg
other cases the court made it clear that all pafjfge tender must be numbered and officially sin
including the empty ones.

Initiation of public prosecutor's notice, the replythe Prosecutor’s Office, the latest decisiorihaf
Media Council

In the interest of redressing the controversialagion that had ensued as a result of the jud
review of the above-mentioned decisions of the e@obuncil, in November 2012 the Meg
Council submitted a motion to the Chief Prosecsit@ffice for prosecutorial action. In this motig
the authority proposed that the Prosecutor's Officech an investigatioax officioand at its own
discretion on the basis of the provisions of theé éwthe Prosecution Service under its power of
judicial oversight of regulatory procedures agaig provision of Point 1 of the operative part
Decision No. 1983/2011. (XII. 20.) of the Media @at not repealed by the court on the succes
the tender procedure, and to issue a prosecutiiten

Referring to a previous judgement of the BudapestrCof Appeal, in its letter dated 17th Decem
2012, the Budapest Prosecutor General's Officebbsheed that, on the basis of Paragraphs (1)-(3
Article 114 of the Act on the General Rules of Adisirative Proceedings and Services, it \
possible for the Media Council to reverse, at isaliscretion, Point 1 of Decision no. 1983/20
(XII. 20.), i.e. the point establishing the succekthe tender procedure, véx officioreview, having
regard to the fact that, in the given case, it mamarily the responsibility of the Media Counail
repair the illegal situation that had ensued. G#gse of the said illegal situation was that thelik¢
Council had accepted tenders that had not metabessary formal criteria (as interpreted accor
to the court decision of March 2012) as valid. Rerinore, on the basis of the general rules
administrative proceedings, the Media Council Helleégal option of reversing the decision, and
since the authority was in a position to repairfwation within its own cognizance, the Prosecy
General’'s Office held that the grounds for the sigian of the public prosecutor's notice we
insufficient.

With regard to the establishment of the formal liwity of the tender of Klubradié Zrt. ang
consequently, the absence of valid tenders, theidVi@duncil was not in a position to declare
tender procedure as successful. Since, accordiniget@udapest Prosecutor General's Office,
conditions for the reversal of Point 1 of Decisram 1983/2011. (XII. 20.) were given, and the Me
Council had declared all tenders to be formallyalit; the Media Council therefore reversed
decision establishing the success of the tendeeprgoe, i.e. Point 1 of Decision no. 1983/20111.(
20.), in the interest of the reparation of thegdlesituation. [Media Council Decision no. 2295/20
(XI. 19.)].

The closure of the tender procedure on the badiseofudgement of the Budapest Labour and Pu
Administration Tribunal

Once again, Klubradié Zrt. applied for judicial rw against the reversal, i.e. the above-mentia
Media Council Decision no. 2295/2012. (XII. 19.y. its judgement, the court still refrained frg
taking a position on the issue of the formal va§idi or invalidity — of Klubradié Zrt.'s tender. A
that the decision established was that the Median€ibhad failed to pass a decision on the me
about the result of the tender procedure accortirtge 14 March 2012 judgement of the Budap
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Court of Appeal, and this, in itself, constitutedubstantial procedural violation with bearingstiom
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merits of the case, the gravity of which providedfisient grounds for repealing the decisid

Besides this, the court also established thateppssed to the contents of the letter of the Buslape

n

Prosecutor General's Office described above — ththosity had no legal means to revoke the

decision establishing the success of the tendeegroe.

Since, according to the position of the court, dbeve legal violations, in themselves, result &

th

annulment of the revoking decision, the court, Eirty to the previous court judgements, did pot

dwell upon the legal assessment of the findinghefdecision on the formal invalidity of the tend
As such, irrespective of the validity or invalidioy Klubradio Zrt.’s tender, the Media Council cdy
not proceed otherwise than to declare Klubradio atthe winner of the tender procedure, the *
man standing” in the wake of the instructions ipopated in the decisions of the court. According
this is what the Media Council did by passing Decisio. 406/2013. (111.13.). The parties signed
public contract on"® May 2013 within the deadline of 45 days prescribgdaw.

The decision and court judgements related to treaBest 92.9 MHz licence

The tender procedure for the utilisation of the iaelitence had been announced by the I¢
predecessor of the Media Council, the National ®audlid Television Commission for the provisi
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of public service type broadcasting. As a resulthef public service programme broadcaster status,

the tenderers were required to undertake, amorey dms, to broadcast programmes serving pu
service objectives in over 50% of the total trarssion time, in exchange for which thg
broadcasting fee payment liability would be waived.

As a result of the tender procedure, in April 2@ National Radio and Television Commiss
announced Klubradié Zrt. as the winner. Accordiagite statements of the tenderer, however,

blic
Bir

on
the

tenderer was not ready to remedy the resultinglicomf interest, i.e. that the tenderer would have

held two licences in the same reception area. Aliogly, the broadcasting agreement was
concluded. The legal successor of the Nationald&add Television Commission, the Media Coult
(which had become incapable of forming a quoruthénmeantime), passed a decision on the ca
December 2010 and declared the tender procedire tmsuccessful due to the absence of a cor
offer conformant to the relevant legal criteriancs, due to the persistence of the aforementig
conflict of interest, the broadcasting agreement hat been concluded within the 45-day dead
provided for in the invitation to tender.

At the time of the launch of the procedure, acaaydo the provisions of the then-effective Radid
Television Broadcasting Act on tender proceduregall remedy against the decisions of the Mg
Council was only available from civil courts. Thénwing tenderer applied to the court to estab
the broadcasting agreement and the content thereof.

The first instance judgement of ®&ebruary 2012 established the agreement on tHe bfashe
principles of the contracting and cooperation diiign of the parties, despite the fact that
judgement also established that the broadcastiregagnt would be contrary to the restriction th
service provider may only hold a single licence peception area. The decision of the co
however, failed to take into account the changes tlad occurred in the meantime due to Ig
amendments. Thus, for example, the court did ri@ tato account the fact that the status of pu
service programme broadcaster had been "replacetiiei Media Act by that of community meg
service and that, according to the effective retjuia, media service provision activities may oy
pursued on the basis of public administration typéblic contracts rather than the forn
broadcasting agreements based on civil law.

In its judgement of 12 July, on the basis of the shortcomings of thet firstance judgement, th
court of second instance instructed the Metropol@aurt of Budapest to rehear the case and p
new decision.
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In the repeated first instance court procedure dspect of the Budapest 92.9 MHz regiopal
broadcasting right, the Metropolitan Court of Buestppassed judgment on™#lovember 2012
Conforming with the petition of Klubradié Zrt, thdetropolitan Court of Budapest established {the
broadcasting agreement between the winner of tideteprocedure (Klubradié Zrt.) and the Media

Council. In the judgment the Metropolitan Court Bfidapest stressed that, on the basis of| the
effective Media Act, broadcasting rights may onéydxercised on the basis of a public contract, the
establishment of which is beyond the power of awailirts; however, the case subject to litigatios wa

still governed by the provisions of the Radio areleVision Broadcasting Act. In this respect, the
Court referred to the fact that the obligation bé tMedia Council to contract with the winning

tenderer had been subject to the Radio and TebtevBioadcasting Act and the contract should have
been concluded prior to the entry into force of tedia Act.

In the second instance court procedure, initiate@ aesult of the appeal against the first instance
judgement submitted by the Media Council, the BedaCourt of Appeal passed judgement ofi
April 2013 in which it upheld the decision of thest instance court. The Court of Appeal declared
that the first instance court had established #wtsfof the case correctly and had established the
broadcasting agreement between the parties acgotalithe operative part of the judgement on|the
basis of solid legal reasoning and sound justificat
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I. Preliminaries

The invitation to tender for the utilisation of tB6.3 MHzregional media service facility by
commercial radio stations was published in Augu®8lfor the first time. A total of 10
tenders were submitted, including Klubradio Kfeémtler. The reception area of the 95.3 MHz
media service facility in Budapest covers nearky éimtire area of the capital. The number of
supplied residents exceeds 1,800,000. As suchjgtose of the frequencies with the most
advantageous reception characteristics.

Klubradio Kft. was awarded the contract by virtdebecision No. 516/1998 (XII. 14.) of the
National Radio and Television Commission (heregrafteferred to as NRTC), the legal
predecessor of the Media Council. A broadcastingergent was concluded by and between
the NRTC and Klubradié Kft. on"2 February 1999. However, another participant in the
tender procedure, tenderer Start-Média Kft, chgkeh the NRTC decision, and the
broadcasting agreement concluded by and betweerNREC and Klubradié Kft. was
cancelled by the permanent court of arbitratiorachitd to the Hungarian Chamber of
Commerce and Industry or"@ctober 2000. With regard to the decision of tbert of
arbitration, the tender offers were re-evaluatetheyNRTC, and Klubradio6 Kft. was awarded
the contract in the new procedure by virtue of sieci No. 982/2000 (XI. 30.). On 12
December 2000, a new agreement was concluded byetagten the NRTC and Klubradio
Kft. The parties agreed in a separate agreemertt tea new agreement should have
retroactive effect for their legal relationshipréteg from the date of signing the previous
agreement (2 February, 1999).

The first owner of Klubradio Kft. — at the time stibmitting the tender — was Magyar
Autéklub (Hungarian Auto Club) exclusively. In itsnder, Klubradio Kft. agreed to operate
the radio station primarily to provide information public road traffic (a not quite irrelevant
fact, considering that the station was owned by ddmian Auto Club). Klubradié Kft. was
awarded the contract by the NRTC with the themespagramme flow plan (also known as
programme schedul@resented in this tender offer.

In October 2001, the ownership structure of Klub¥adft. changed, and Monogréf Zrt. —
currently holding 100% of all shares — acquired arigj ownership in the media service
provider. The programme structure of the radio waslamentally changed at the same time.
By way of deviation from its original tender andthvithe approval of the NRTC, the former
tenderer started to implement the talk & news fdrmhy primarily providing information of
general interest. In this way, the currently domineatalogue of programmes of the radio
station was developed.

In summary, therefore, we may conclude that theipus tender procedure for the utilisation
of the Budapest 95.3 frequency in 1998 was bagidalécted at commercial objectives in the
interest of the utilisation of the media licenceiinmarily on the basis of business
considerations. With regard to the tendering of wmrtial media services (within the
practice of the National Radio and Television Cosswn, too), the larger "proportion of
musical programmes" is (and has always been) giveater emphasis in the invitations to
tender in comparison to the tender procedures arusalfor the utilisation of frequencies for
community media service purposes. The current asvoérKlubradié Zrt. did not win the
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media service provision directly via this earliender procedure; instead, they acquired the
right via purchase in October 2001 (by buying up émterprise that had been the winner of
the earlier tender procedure), and establishedfereit programme flow structure to that of

the content requirements of the earlier invitatiortender, compliance with which had been

undertaken in the tender submitted. Accordinglye tharties amended the previously

concluded broadcasting agreement in this respestitmg in a change of the image of the

media service and the proportion of the variougsypf programmes, too.



0’0(9 hun 1

I1. Fundamental provisions on the periods of media licences

While the right to use analogue linear media faesi using state-owned limited resources is
fully granted to the winning tenderer by the statgith the reservation that this right may not
be transferred — a time limitation is imposed ochsutilisation by Act CLXXXV of 2010 on
media services and mass media (hereinafter reféored the Media Act), or previously by
Act | of 1996 on radio and television broadcastihgreinafter referred to as the Radio and
Television Broadcasting Act). For radio statiorg media licence remains valid for up to
seven years. This period may be extended oncegderiad of five years without tendering.

The possible extension of the licence for an aol#i period of five years is subject to strict
conditions. The Media Council may not extend tleerice if the media service provider,
during the period of the licence, repeatedly orosesty breaches the provisions laid down in
the agreement or in the Media Act, or has any uhpaedia service fees at the time of
submitting the request for extension. Furthermdhe, licence may not be renewed if the
media service provider has previously been suligethe sanction specified in Article 112
Paragraph (1) Point (b) of the Radio and TeleviBomadcasting Act due to any violation of
its agreement. For the purposes of this providiba,legislator also takes into consideration
any serious violations committed or establishedtaethe effective date, of January 1 2011,
of the Media Act. (The sanction imposed under Agtit12 Paragraph (1) Point (b) of the
Radio and Television Broadcasting Act was one ef tiost severe sanctions provided for
under the Radio and Television Broadcasting Actthl§ sanction were imposed for the
second time, the agreement was to be terminatéabwith immediate effect.)

The renewal procedure may be launched upon redpyeiie media service provider. Any
failure to meet the deadline (i.e. 14 months prooexpiry) for submitting the corresponding
request cancels the right to submit the request tat. In such cases, the licence may not be
renewed and no petition for excuse may be filedcodding to the Media Act — and to the
previously effective Radio and Television BroadcagstAct — renewal may be effected only
once. Since this rule is set forth in the Media Ast a general provision, it is clearly
applicable to licences established earlier undeiRadio and Television Broadcasting Act. As
such, the agreements entered into under the Radid elevision Broadcasting Act may not
be renewed more than once with reference to thrg enb force of the Media Act. There are
various reasons for the time limitation of mediave®s provided by using limited resources,
including especially the right to free enterprigee support of new undertakings to enter the
market, and the need to prevent companies from pwising the right to utilise limited
resources.

In summary, in Hungary, the usage of exclusivefyesbwned radio frequencies is managed,
through a tender procedure governed by law, byndegendent, autonomous state agency,
i.e. the Media Council, pursuant to the authorisatiranted to it by law. The media service
provider achieving the highest score in the ten@egording to the evaluation criteria
specified by law and published in the invitationtéoder in advance, may enter into a seven-
year media service agreement for the use of theedeBequency. This agreement may be
extended once for an additional period of five geaithout tendering. Upon the expiry of the
media licencejus disponendover the frequency is returned to the Media Cdundnich
decides about further utilisation.
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The 7 + 5 years licence awarded to Klubradié Zepired on 13' February 2011. Hence, for
the reasons presented above, Klubradié Zrt. coatdraise any exclusive claim concerning
the right to utilise the above radio frequency.

On the basis of the above statutory provisionsNR&C and the Media Council renewed the
media licence of numerous media service provideeeting the statutory provisions —
including Klubradié Zrt. in 2005 — for an additidneeriod of 5 years.

In respect of the term of the media licence, itnportant to note that, if the linear radio
media service provision right expires after havisgen renewed on one occasion by the
Media Council, and the tender procedure for themgimedia service facility has already been
started, the Media Council shall have the rightdaaclude a provisional public contract with
the media service provider formerly holding thehtjgeven on several occasions, at the
request of such media service provider, for a tefnsixty days at most. The provisional
public contract can only be concluded until the ptation of the tender procedure or until the
judicial review procedure is terminated in a figedd binding manner, if a judicial review
procedure was started against the decision adaptetie merits of the tender procedure or
against the order terminating the tender procedtlinat is, with regard to ongoing tender
procedures, the Media Act allows, in exceptionalesaand within narrow limits, the Media
Council to proceed at its discretion and to permithout conducting a tender procedure, the
provision of media services in a provisional pulslhmtract for the media service provider that
had previously held the media licence in resped¢hefgiven frequency. As of the expiration
of Klubradié Zrt's media licence on $2February 2011, it is with respect to the ongoing
tender procedure for the Budapest 95.3 MHz frequéhat Klubradié Zrt. provides media
services on the basis of a provisional media seragreement concluded with the Media
Council without having been awarded the media seryprovision rights in a tender
procedure.
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II1. Overview of the radio market in Budapest, and the justification for
the substance-related criteria of the invitations to tender

In Budapest, currently 15 radio media service fters are in possession of valid public
contracts, of which 3 are commercial and 9 are canity media service providers, of which
three are commercial and nine community. One coniywend one commercial radio

conduct their activities on the basis of 60-dayvmional public contracts, while the

qualification of one media service provider as camity media service provider has been
suspended due to an ongoing court procedure watividia Council.

Klubradié is not the only informational, public aiifs focused radio registered and operating
in Budapest. Inforadié, which is also a radio statwith a regional reception area primarily
broadcasting news, also operates in Budapest asGaasagi Radio, which mainly
broadcasts economic and news programmes, and IdAR&dio, another radio station that
broadcasts a significant amount of programmes migalith public affairs. Similarly to
Klubrédio Zrt., the media service provider of tlagtér also holds several frequencies outside
of Budapest, too.

The experiences from previous years show thatribensistent establishment of the fees and
tendering terms and conditions led to dispropodierand unjust situations in the commercial
market of Budapest, which resulted in unbearabtalitimns for various radio stations. For all
these reasons, the Media Council — based on the laid down in the Media Act concerning
the development of a transparent, proportionatd, @msistent media system — decided to
utilise five commercial frequencies in Budapestdem identical tendering terms and
conditions — against media service provision btess that are proportionate to the size of the
reception area (number of supplied residents),thadpurchasing power of the residents of
the respective area. By making use of the possdsilthat arose from the expiry of the media
service facilities provided for by law, the Media@cil aimed to create a consolidated and
balanced situation in the largest and most valuedddéo market in Hungary. Of course, the
Media Council — in compliance with the requiremesdacerning the efficient management of
state assets — also aimed to utilise the availagdia service facilities under optimal terms
and conditions.

In its decision, the Media Council also took intonsideration that the primary goal of
commercial radio stations is to realise profitst poofitable operation, it is a prerequisite to
achieve a high audience share, which may priméeyealised by unrestricted programme
editing and primarily by broadcasting musical/etai@ment content that fits the profile of
commercial radio stations. Having regard to thevabcequirements and realisation, the
Media Council, in order to promote stable markegragion and to ensure equal opportunity,
decided to utilise the five available commercialdmeservice facilities in Budapest — the
utilisation of which was no longer assured due he &xpiry of previous contracts or to
unsuccessful previous tenders — by licensing utigeterms and conditions most suitable for
the purposes of commercial radio services. Foabive reasons, the Media Council decided
to favour tenderers offering programme flow planghwa high proportion of musical —
especially Hungarian musical — content and underggko broadcast, in a significant
proportion, programmes on subjects related to Iqmablic affairs or facilitating local
everyday life.
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A recurring component of invitations to tender focal and district radio frequencies is the
evaluation of programmes on subjects related tallgublic affairs or facilitating local
everyday life. Unlike when tendering for Budapesedm service facilities (where the
maximum points that can be granted is 25%), theimmamx number of points may be
collected in invitations to tender concerning fregcies outside the capital is from a 30%
proportion for programmes about local public aHailrrespective of their status or profile,
media service providers are to contribute to thermation of residents living in their
reception area, up to the extent seen fit by thdeeer. The invitations to tender stipulate that
the tenderers may make any undertaking freel\s #iso clear that the invitations encourage
the tenderers to undertake higher amounts, whige fteedom of choice of the tenderer
remains intact.

All invitations to tender published by the Media Wail allow any and all tenderers
submitting a valid tender to participate, and even the tender if they submit the most
advantageous offer. On the other hand, it wouldrbtfeviolate the principles of equal
opportunity and equal treatment, as well as théipron of discrimination, if any explicit or

implied provision of an invitation to tender impdsan evaluation framework serving the
interest of one tenderer — even Klubradié — anchiakting or limiting market competition.

This is exactly what Klubradio attempted to do dgrithe public hearing on the draft
invitation to tender and in its submission regagdime draft invitation, by recommending that
the current service provider should be favouredhgy Media Council in the course of the
evaluation.
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IV. Summary of the tender for the Budapest 92.9 MHz frequency
1. The invitation to tender and the tenders sulaaitt

The tender for the Budapest 92.9 MHz frequency Veamched by NRTC - the legal
predecessor of the Media Council — in 2009. Acegdio the tender invitation, the tender
offers were to be submitted for public programmaly,oand not for commercial services.
Although Klubradié Zrt. already had another — contia — media licence in a district of
Budapest (operated on the above-mentioned 95.3 Kieguency in Budapest), it still
submitted a tender during this procedure. Accordintihe invitation to tender, Klubradié Zrt.
agreed — in the event that it was awarded the acintor the Budapest 92.9 MHz frequency
by the NRTC — to terminate its statutory confligtimterests arising from the fact of winning,
and to relinquish its already subsisting medianigeeand its right to utilise the Budapest 95.3
MHz frequency.

Ever since the Radio and Television Broadcasting é&uered into force in 1996, the
utilisation and management of terrestrial radi@@iencies — which are limited resources — is
based on the provision that the same media sepvimader, and any owner thereof holding
more than a 25% share in the service provider, amy hold a single media licence in the
same reception area at the same time. The purpobgkisoprovision is to prevent the
emergence of local or regional opinion monopolesedia services.

In April 2010, the NRTC announced Klubradié aswiener of the tender procedure held for
the Budapest 92.9 MHz frequency. According to thetation to tender, the agreement was to
be concluded within 45 working days of the decisibor this reason, the NRTC invited
Klubrddio Zrt. to eliminate the arising statutorgndlict of interests, in line with the
undertakings presented in the tender, in ordern@ble the conclusion of the agreement
within the prescribed deadline. Until the deadbeg in the invitation to tender for concluding
the agreement, Klubradié Zrt. — contrary to itdesteent made in its tender — continuously
made various counteroffers to the media authofibese counteroffers aimed to achieve that
Klubradié Zrt. would not have to waive either of frequencies in Budapest for a period of
180 days after entering into the agreement. Inrotlerds, Klubradid Zrt. attempted to hold
two licences within the reception area of Budajpéshe same time.

2. The decision of the Media Council, avenuesgslleemedy

As the quorum of the NRTC ceased to exist in thantime — because the number of its
members fell below the statutory minimum — it wasta the Media Council, established in
October 2010 as the legal successor of the NRT@dopt a decision in the matter. As the
conclusion of a contract with Klubradié according Klubradié's terms would have been
contrary to the Radio and Television Broadcastirg &s of that time, the Media Council
decided in December, 2010 to declare the tenderedioe unsuccessful due to the lack of
any contract offer satisfying the statutory requiemts. According to the invitation to tender,
the media authority was obliged either to decldw® tender unsuccessful or to award the
contract to the second tenderer if the contract matssigned within the deadline of 45
working days. The Media Council decided to dectareprocedure to be unsuccessful and to
publish another tender for the respective frequency
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On the basis of the provisions of the Radio an@Vislon Broadcasting Act governing tender
procedures, during its decision-making procesdMbdia Council did not proceed according
to the rules of public administration and publiev)abut in its capacity as the owner of the
limited frequencies constituting the basis of mes#iavice facilities, i.e. it passed its decisions
on a civil law basis within the framework of itght of disposal as owner. Accordingly, the
decision on the frustration of the tender procediaes not qualify as a public administrative,
regulatory decision in respect of its content, typeform; therefore public administrative
remedy against it is precluded as well. Legal remaghinst decisions on tender procedures
passed under the scope of the Radio and TelevBioadcasting Act is, therefore, only
available according to the general rules of ciudigial process before a civil court. In this
respect, it is especially important to note tha dlecision of the civil court could not have
resulted in striking down the decision passed om lthsis of the Radio and Television
Broadcasting Act; the court had no specific, on nierits power over the decision on the
result of the tender process; this shortcoming been noted by the Constitutional Court
several times. That is, if a concerned party werecantest the decision in the tender
procedure and the court found the application daligial review well-founded, all the court
could do was to establish that the tender procebdadebeen in breach, but could not strike
down the decision nor prevent the conclusion ofdbetract with the illegitimate winner of
the tender procedure and the commencement of taglbasting service by that tenderer.

On the basis of the relevant provisions of the Medct, however, a judicial review of the
Media Council's decision on the success or frustmaif a tender procedure and, in the event
of a successful procedure, the establishment ofviheer of the procedure, may be sought
from the Budapest Court of Appeal. This legal reynisca public administrative legal remedy
which provides the court with a much broader pwwa judicial review than previously, i.e.

if the application for legal remedy is well-foundéden the court may strike down the
decision of the Media Council on the tender procediihe court is thereby able to prevent
the conclusion of the public contract with the wenrof a tender procedure found to be in
breach by the court and, consequently, to preyentbmmencement of the media service. It
is important to note that, within the framework miblic administrative legal remedy, the
court may review all elements of procedure, inatgdihe statement of the facts and all other
legal issues related to the decision of the MediarCil. Accordingly, this system provides a
comprehensive set of guarantees ensuring the tie@gald regularity of the tender-related and
other decisions of the Media Council.

3. The petition of Klubradio for legal remedy

Klubradié Zrt. submitted a petition for legal renyealainst the above-mentioned December
2010 decision of the Media Council to the PublicnAwistration Chamber of the Budapest
Court of Appeal. The court rejected the petition doger no. 2.K.27.086/2011/4 without
issuing any summons. The order of the BudapesttQduAppeal stressed that, during the
tender procedure, the Media Council had appliedptioisions of the Radio and Television
Broadcasting Act and the decisions contested byodié Zrt. did not qualify as public
administrative decisions according to the Act oe tBeneral Rules of Administrative
Proceedings and Services, not only in respectef tbrm, but in respect of their substance,
too; therefore, they could not be contested withim framework of a public administration
lawsuit. Following this, Klubradié Zrt. submittedstatement of claim against the decision
passed by the Media Council during the course eftémder procedure to a civil courtter
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alia, the statement of claim requested the establishofeéhe broadcasting agreement and the
content thereof by the court.

Judgement No. 7.G.41.993/2011/14 of"2Bebruary 2012 of the Metropolitan Court of
Budapest rejected two and accepted one of the slainKlubradié Zrt. Although the Court
stated in the verdict that the broadcasting agreem®uld be contrary to the restrictive
provision mentioned above, it nevertheless estaddighe broadcasting contract between the
Media Council and Klubradioé Zrt. on the basis & ttontracting and cooperation obligation
of the Media Council.

The Media Council filed an appeal against the firstance verdict, requesting that the verdict
be modified and the claim of Klubradié Zrt. be cégs in its entirety. In the statement of
reasons in the appeal, the Media Council stredsadthe winner of the tender procedure
refused to conclude the contract with the NatioRadio and Television Commission
according to the conditions of the tender procedun@vn to and accepted by them, i.e. that
Klubréadio Zrt. refused to relinquish their othepadcasting licence simultaneously with the
conclusion of the contract within 45 days. In tight of this, the legal successor of the
National Radio and Television Commission had twtons: to reject Klubradié Zrt's tender
and to establish the frustration of the tender @doce, or to conclude a contract with the
runner-up in the tender procedure. In its appéal,Media Council stated that the verdict of
the court of first instance failed to examine, assand settle the legal status of Klubradio Zrt.,
declared to be a public service programme broadcasilowing the entry into force of the
Media Act (for, after T January 2011, on the basis of the conceptual egudatory system of
the Media Act, the status of public service progrerbroadcaster ceased to exist, whereby
the public service broadcasting provided for in tbatract to be established became legally
impossible), and, furthermore, that the verdiclethito take into account the governing
provisions resulting from the entry into force bétMedia Act (as of the entry into force of
the Media Act, no civil law broadcasting agreements/ be concluded; therefore, according
to the position of the Media Council, a court ofwlamay not establish the media
(broadcasting) licence and contract either, siasegf the entry into force of the Media Act,
media service provision rights may only be exertise the basis of a public media service
contract). The Media Council also referred to taet that, at the time of the adjudication of
the trial, Klubradié Zrt. was also subject to atmiefive provision as it possessed media
service provision rights in respect of the Buda@s8 MHz frequency and had since been
exercising this right on the basis of a provisigmablic contract. Given the fact that a single
broadcaster may not legitimately use two frequensienultaneously in the same reception
area, according to the position of the Media Cdutice verdict would result in an unlawful
situation.

Decision no. 14.Gf.40.197/2010/8 of the BudapesairCof Appeal overturned the provision
of the appealed-against verdict of the first instarcourt accepting the claim for the
establishment of the contract, and ordered the ifistance court to rehear the case and to
pass a new decision.

In the statement of reasons in the decision, thertCaf Appeal stated that the failure to
conclude the contract had been attributable toMbdia Council's non-compliance with the
obligation to contract and the violation of the peration obligation. On the merits of the
case, in respect of the contractual substance; ot of Appeal established that the appeal of
the Media Council was well-founded, for, with regato its final conclusion, the
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establishment of the contract by a court of law, first instance court had, indeed, failed to
comply with its duty to specify the reasons for decision, had entirely failed to take into
account the provisions of the Media Act (includitng transitional provisions) as effective,
and had failed to provide the grounds for such amssion. Accordingly, the verdict was

deemed unfit for review on its merits.

According to the decision of the Court of Appealthe repeated procedure the court of first
instance is required to examine the transitionavisions of the Media Act referred to by the
Media Council. The decision of the Court of Appesidted that, in the event of the
establishment of the contract, the court of findtance is required to take into account that —
with respect to its provisional broadcasting — Ko Zrt. is currently subject to a restrictive
measure too, which circumstance should necessitatejection of the claim in itself.

4. The decision passed in the repeated procedure

The court of first instance ordered to rehear #gedeld the first trial on 10th October 2012,
but no on the merits procedural action was takenthe Budapest Metropolitan Court
postponed the trial to 14th November.

In the repeated first instance court procedureespect of the Budapest 92.9 MHz regional
broadcasting right, in its judgement no. 7.G.41/2012/9 of 14th November 2012, the
Metropolitan Court of Budapest established the thcaating agreement between the winner
of the tender procedure (Klubradio Zrt.) and thedMeCouncil in conformity with the
petition of Klubradié Zrt. According to the Couiih the interest of upholding the rights of
the plaintiff against the defendant the establishimef the civil law contract had been
justified. In the absence of this, the right of flaintiff to the conclusion of the contract
between the defendant and the plaintiff as the wgtenderer, as provided by the Radio and
Television Broadcasting Act, would expirdd’ the delivery of the judgment the Metropolitan
Court of Budapest stressed that on the basis oéffleetive Media Act, broadcasting rights
may only be exercised on the basis of a publicreshtthe establishment of which is beyond
the power of civil courts; however, on the basishaf transitional provisions of Paragraph (3)
of Article 216 of the Media Act the case subjectlitggation was still governed by the
provisions of the Radio and Television Broadcasfatyand the underlying provisions of the
Civil Code at the time of its adjudgement. In treéspect the Court referred to the fact that the
obligation of the Media Council to contract witretivinning tenderer had been subject to the
Radio and Television Broadcasting Act and the @mttshould have been concluded prior to
the entry into force of the Media Act.

On the basis of this, according to the positiorthef civil court, the broadcasting agreement
could be established between the parties, and #ivecease was not ongoing, but had been
closed in 2010, therefore the civil court was irsgEssion of the power to establish the
broadcasting agreement.
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At the same time, the judgement of the Metropoli@ourt of Budapest emphasized that, in
itself, the established broadcasting agreemeninbagublic law legal effect, that is, as of the
entry into force of the Media Act the broadcastaggeement did not entitle Klubradio Zrt. to
exercise media service provision rights. The cosieerof the broadcasting agreement into a
public contract falls under the scope of public ;lahe relevant procedures are to be
conducted on the basis of the Media Act and puatiministration procedural law. The
contract established by the judgement entailedotiigation of the authority to initiate the
procedure of the conversion of the civil law coatranto a public contract. Since the legal
provisions effective prior to 31st December 20168stiwute the legal grounds for the contract
established by the Court, the contract therefase qualifies as having been concluded under
the scope of the Radio and Television Broadcasticiy Although, due to the change of the
transitional provisions of the Media Act, the teoft the Act effective at the time of the
judgement did not contain the deadline — 31st Dée#n2011 — for the conversion of the
broadcasting agreements into public contracts, rdoog to the position of the Court the
contracts concluded under the scope of the Radib Talevision Broadcasting Act were
governed by the transitional provisions effectivettee time of the entry into force of the
Media Act. With respect to this, according to tkasoning of the judgement, the changes in
the Media Act that had occurred during the meantiaee irrelevant in the given case and so
its text effective at the time of the judgement \wassed had no impact on the execution of its
content.

In its judgement of 25 April 2013 the Budapest Court of Appeal upheld tieeision of the first
instance court and fully agreed with the reasomihthat decision, too. The Court of Appeal pointed
out that the first instance decision had offeredetailed statement of reasoning for why it held the
establishment of a (broadcasting) agreement bettireeparties according to the Radio and Television
Broadcasting Act to be possible; this was achievied the application of the substantive law
provisions of Paragraph (3) of Article 216 of thed/ Act. Since, under the scope of the Radio and
Television Broadcasting Act, the broadcasting ageyd qualified as a civil law contract, its
establishment falls under the competence of a ciilrt; the plea of lack of competence would
therefore only be justified if the court had estgli®d a public contract between the parties which
belongs to the domain of public administration law.

The Budapest Court of Appeal also agreed with tha& tonclusion of the first instance judgement,
according to which the establishment of the ciaillcontract in the interest of the protection af th
tenderers rightvis-avis the authority was justified. According to the jedgent of the Court of
Appeal, the acceptance of the position of the Mé&tiancil would entail that the tenderer is unable t
seek legal protection and legal remedy againstutiawful conduct of the authority, as due to the
legislative change the authority is no longer comapeto establish the contract.
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V. Overview of the tendering-related provisions of the Media Act

Under the Media Act, the Media Council is requitedpublish tenders for the state-owned
limited analogue linear (audiovisual and radio) raedervice facilities exclusively. The

obvious reason for this provision is that these imegrvice facilities are limited, and the
demand for their utilisation significantly exceetle possibilities.

The Media Act — which entered into force in 201lays down the provisions that are
essential and necessary to ensure that the tegderatedures are completed in a lawful,
transparent, and traceable manner.

Nevertheless, as opposed to the decision of thaaMeduncil establishing the frustration of

the tender procedure for the media service pravisight for the Budapest 92.5 MHz

frequency, it should be noted, as an important ghathat an on the merits judicial review of
the decisions on the result or frustration of tenglcedures may be initiated within the
framework of regulatory procedure. As a resulttostin future no situation similar to the

frequency tender procedure discussed here may émsaspect of the legal remedy against
decisions on the merits in tender procedures.

(The Constitutional Court raised several objectiagsinst the system of the regulation of
tender procedures established by the Radio andvisele Broadcasting Act, especially
because, with regard to external legal subjectg Mational Radio and Television
Commission did not proceed according to clear gioca rules; the public administrative
type application of the law did not conform to thies of public administration and public
law. In several instances the Constitutional Cobjected to the fact that the legal regulations
for the tendering of broadcasting rights did ndakksh a transparent tendering system, for
example, they did not adequately specify the evimnariteria applicable during the tender
procedures for the acquisition of broadcastingtagkurthermore, the Radio and Television
Broadcasting Act did not provide for the obligationstate the reasons for the decisions of the
National Radio and Television Commission in tenplercedures; therefore, in essence, the
Act conferred discretionary powers on the Natidratlio and Television Commission.)

In respect of guarantees, the Media Act placecettiee tender procedure under the objective
scope of Act CXL of 2004 on the General Rules ofmialstrative Proceedings and Services
(hereinafter as Act on Administrative Proceedings).a general set of procedural rules, this
Act ensures the objectivity, transparency and guass of the specific individual procedures.
This solution is significant also in that regulat@rocedural law settles the entire relationship
system between the authority and the external leggject (the client) as the underlying rule
of the tender procedures in question in respethegntire course of the procedure from start
to closure, the institutions providing the cliemigh guarantees and the subjective rights of
the clients ensuring official protection againse thublic authority, and guarantees that
decisions related to tender procedures are passegredictable and controlled manner.

Such guarantee elements include, in particular,détailed rules for seeking legal remedy
against the decisions of the Media Council (againstdecision refusing registration in the
tender register, and against the regulatory detisieclaring the tender procedure to be
successful or unsuccessful), the specific definitad statutory procedural deadlines (the
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Radio and Television Broadcasting Act laid downesulconcerning the deadline for the
examination of formal validity), and the exhaustiig of reasons for the formal invalidity of
tender offers.

The tendering process
1. Draft invitation to tender, public hearing, itaiion to tender

After the approval of the frequency plan prepargdhe Office on the basis of the request of
the Media Council, the Media Council decides on &ldeption of the draft invitation to
tender. After adopting the final text of the intiten to tender, the Media Council publishes
the draft invitation to tender, holds a public hegy collects the written comments
submitted after the hearing, and decides on thetamoof the final text of the invitation to
tender, preferably with due regard to the obsesnatand recommendations submitted.

2. Formal examination

After the submission of the tenders, the next ptaca step is the examination of the tenders’
formal validity. The Media Act provides an exhaustiist of grounds for formal invalidity.
With regard to formally invalid offers, the Mediao@ncil, by virtue of an order, refuses the
registration of the tender in the tender registarcording to the Media Act, separate legal
remedy may be sought in court against this ordes. important to note that, on the basis of
Paragraph (3) of Article 58 of the Media Act, ittise right and obligation of the Media
Council to verify the formal validity of the tendethroughout the entire course of the tender
procedure. If the Media Council discovers causdsmhal invalidity only after registration in
the tender register, in the course of the tendar&duation on the merits, it shall not establish
the formal invalidity of the tender in a separatéen; instead, it shall stipulate such invalidity
in the decision on the merits closing the tendecedure.

3. Examination of the contents of the offers

After the formally valid offers were registered the tender register, the Media Council
examines whether the offers comply with the sulistarvalidity requirements. The Media
Council does not establish the substantive inuglidf any tender in a separate order, but
such invalidity is stipulated in the decision clagithe tender procedure. However, decisions
adopted on the substantive invalidity of the teadaay be challenged within the petition for
review filed against the decision closing the termtecedure.

4. Evaluation

According to the Media Act, tenders shall be eviddaon the basis of the principles and
criteria defined in the invitation to tender. Evatiion criteria shall be based on quantitative or
other assessable factors, and be in line withdbgest of the tender or the material conditions
of the public contract. The different criteria magt result in the same content element of the
tender being evaluated several times. The Median€@bmay, in connection with a tender
component related to the evaluation criteria, deit@e, in the invitation to tender, a
requirement compared to which no less favourableoféer can be made. The evaluation
principles shall be transparent, free from disanigion and proportionate.
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The Media Act sets forth, as a fundamental rulat tanders may only be evaluated based
on the criteria specified in the invitation to tendThe process and circumstances of the
evaluation may be fully reconstructed from the ificgttion for the decision closing the
tendering procedure.

5. Announcement of results

Having examined the form and content of the tenddie Media Council adopts a
regulatory decision on the result of the tendecedure.

6. Legal Remedies

The judicial review of the Media Council’'s decisiafosing the tender procedure may be
requested from the Metropolitan Regional Court withifteen days of the decision’s

announcement on the grounds of breach of law. \fgetition for review is filed against the

decision of the Media Council, the public contrachy not be concluded until the final

decision of the court.
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VI. Tendering of the media licence used by Klubradioé (95.3 MHz,
Budapest)

1. The announcement of the tender procedure, tiaé Dwitation to Tender, criticisms

On 28" May 2011 the Media Council launched the tendercgdare for three Budapest
regional reception area (i.e. in excess of 500,6@8ens, but below 50% of the country's
population) commercial frequencies and one commufiéquency. The frequency of
Budapest 95.3 MHz, used by Klubradié Zrt., was ameed for tendering again as part of
these three commercial frequencies. (All three Jdesgies had operated as commercial
frequencies previously, too. All three media licentad expired; therefore, on the basis of
Paragraph (11) of Article 65 of the Media Act, firevious media service providers were able
to continue operation on the frequencies previousid by them on the basis of provisional
60-day media licences until the closure of the ¢enatocedures with final effect. All three
media service providers made use of the possilglianted by the provisional media service
licence; however, with regard to the 89.5 MHz ar@8.2 MHz frequencies, the Media
Council had already announced the results and ededlthe public contract with the winning
tenderers. As a result of this, the winning tendeo®uld commence media service provision
while, on the basis of the Media Act, the previogéts holders had to terminate their media
provision activity on the frequencies in questitmrespect of the frequency of 95.3 MHz,
Klubradié, the previous media service provider, Heeen operating on the basis of a
provisional media licence since the expiry of itiimal contract on 12 February 2011, as
the tender procedure has not yet been closed indhéffect.

For almost two years now, domestic and foreigntigali organisations and prominent left-
wing and liberal opinion-formers, as well as membef foreign diplomatic bodies, have
intervened at the Media Council of the National Meahd Infocommunications Authority to
promote the interests of Klubradié. The originajeative of these political influencers had
been to get the Media Council to announce the tefodehe utilisation of the Budapest 95.3
MHz frequency in a manner that violates the prilecipf equal opportunity, tailored to the
requirements of Klubradio Zrt. (subsequently sucllasirable pressure was noticeable in
respect of the evaluation of the tenders). Howethez,invitation to tender concerning the
utilisation of the Budapest 95.3 MHz frequency may and could not contain an evaluation
scheme in the favour of any tenderer — not everbidldié — that would limit market
competition, since such a scheme would clearlyat®lthe principles of equal opportunity
and equal treatment, as well as the prohibitiodis€rimination. For this reason, the Media
Council could not set any condition or evaluatigitecion in favour of the previous rights
holder or rights holders, because such a condutrariterion would discriminate against new
actors attempting to enter the market. At the siime, the Media Council had to take into
consideration the commercial operation of the rethpe frequencies, as well as the economic
changes that had occurred in the radio media markke meantime.

After the public hearing, the Media Council pubgshthe final invitation to tender on 21
July 2011.

2. The final text of the invitation to tender atglriationale
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The final invitation to tender reflected the megialicy objectives expressed by the Media

Council, according to which the three Budapestuesgies with significant reception areas

were to be subject to tendering as commercial #rges. Due to the impact of the economic

crisis in the last years, the profitability of thedio market, as well as the revenues realised
from advertisements, significantly decreased. Hetiee Media Council decided to publish a

tender for the Budapest frequencies with largeepgon area — consequently with a higher

economic viability potential — as commercial freqcies, in order to ensure the stability of

operating in a market environment.

In the course of drafting the invitation to ten@erd drawing up the evaluation criteria, the
Media Council took care to ensure that both mugietradio stations and talk-news type
radio stations, such as Klubradié, had equal oppdst in the tender procedure.

For this reason, and in the course of evaluatiomertaking to broadcast programmes on
subjects related to local public affairs or faeifihg local everyday life was awarded with the
highest number of points among the scoring critepplicable to the programme flow plan
(20 points). On the other hand, several pointsctdnd earned by undertakings concerning
music programmes (10 points), and undertakings eroimoy specifically Hungarian music
programmes (10 points). The objective indicatethi invitation to tender also reflects this
dual nature of evaluation of the tend&he objective of the Tender Invitation is that the
Media Council ensures, with the Budapest 95.3 Migdianservice opportunity as a state
property, a responsible, purposeful and effectiveagement, and that the media services
contribute to the creation of the diversity of theedia market, and that, besides its
informative, entertaining, and musical nature - lwian emphasis on meeting Hungarian
music quotas - local information and values relévianthe reception area be expressed and
featured in the media service.”

According to the invitation to tender, the evalaatand scoring criteria were the following:

“1.11.2.3. Tenderers may score a maximum of 72tpoin
1.11.2.4. The Media Council assigned the followiegaluation framework to the
individual evaluation categories:

Offered media service provision fee: 15 points

The highest offered media service provision fegagth 15 points.

The points for the remaining offered media sergiczvision fees should be calculated by
the following method: the offered media servicevision fee should be divided by the

highest offered media service provision fee, ara ghotient should be multiplied by

fifteen. The resulting number (or, in the eventnoih-integer numbers, rounded up if
higher than X.5) should be the score awarded toréspective offered media service
provision fee.

Programme flow plan total: 52 points

Including:

» proportion of programmes in daily transmission tifegcluding the night hours between
11 PM and 5 AM) on subjects related to local pubffairs or facilitating local everyday
life, if
it exceeds 25 per cent of the transmission timepdots
it is between 20 and 25 per cent of the transmsigioe: 10 points
it is below 20 per cent of the transmission timg@oihts
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» proportion of music programmes,

above 60 per cent of the transmission time: 10tpoin
between 40 and 60 per cent of the transmission inp@ints
between 20 and 40 per cent of the transmission dnpeints
below 20 per cent of the transmission time: 0 @int

proportion of Hungarian music programmes in totlydtransmission time devoted to
music programmes,

above 40 per cent of the transmission time: 10tpoin

between 37 and 40 per cent of the transmission tnpeints

below 37 per cent of the transmission time: O @oint

subjective evaluation of the programme flow pla&pbints

The proportion of programmes on subjects relatetb¢al public affairs or facilitating
local everyday life was evaluated according todbgnition of “programmes on subjects
related to local public affairs or facilitating Eiceveryday life” provided among the
interpretative provisions of the invitation to temd

Media service experience: 3 points
Undertaking of ancillary media services: 2 points

with the reservation that Tenderers undertakingptovide RDS station/programme
identifier services (RDS PI) are awarded 1 poirthef2 points automatically.

Maximum total: 72 points”

3. The submitted tenders and their evaluation

After the publication of the invitation to tendéne tenderers could submit their tenders to the
Media Council within the statutory deadline, whighs August 30 2011.

The following seven tenderers submitted their tendle the Budapest 95.5 MHz frequency:

Nook,rwhE

Click Radio Reklam és Marketing Szolgaltato Kit.
Autoéradio Misorszolgaltato Kift.

Klubradié Szolgaltatd Zrt.

Radié Juventus Rkikorszolgéltato Zrt.

Radié 1 Radiortisort Készié és Kozb Kit.

Rumba R&dio Kft.

Radio Code Broadcast Kift.

Result of the formal examination:

In the course of the formal examination of the ansubmitted by Radio Code Broadcast
Kft., the Media Council established in its Decisiga. 1387/2011 (X. 12.) that the tender was
formally invalid, and registration of the tendettime tender register was denied.
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Result of the examination of the contents of the f&rs:

The tenderers achieved the following scores widir thffers:

Tendere | Offere | Programme flow plan Media Ancilla | Total
r d fee| upto 52 points (20 + 10 + 10 + 12 points) service |ry points
(up to experien | media
15 ce (up to| service
points) 3 points) | s (up to
2
points)
Proportion of| Proportion| Proportio | Subjec
programmes | of music|n of | tive
in daily | programm | Hungarian| evalua
transmission | es in totall music tion of
time transmissi | programm| the
(excluding the on  time| es in totall progra
night  hours (up to 10| daily mme
between 11 points) transmissi| flow
PM and 5 on time| plan
AM) on devoted to (up to
subjects music 12
related to programm/| points)
local public es
affairs or (up to 10
facilitating points)
local
everyday life
(up to 20
points)
Click 14 4
Radio . 20 points 10 points | 10 pointg _ . 0 point 2 pointg 60 points
Kit. points points
QuKt?t.radl ;gints 20 points 10 points | 10 points 2oints 0 point 2 pointg 66 points
gl;?{radl ;éints 20 points 7 points 10 points ;(Z)ints 3 points | 2 pointg 65 points
Radio 13
Juventus . 20 points 10 points | 10 pointg - - 2 points
oy points
Efatlldlo 1 ;éints 20 points 10 points | 10 points 2oints 2 points | 2 points 58 points
Rumba 11
Radio . 20 points 10 points | 10 pointg 1 point point 2 pointg 55 points
Kit. points

With regard to its Decision No. 1982/2011 (XII. RaGhe Media Council — declaring Radio
Juventus Zrt. to be the winner of the tender publisfor the Budapest 103.9 MHz licence —
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established that the tender offer submitted by ®&ddventus Zrt. was formally invalid on the
grounds of Article 57 Paragraph (2) Point (a) & tedia Act and Point 1.10.6.1.a of the
Invitation to Tender, as it was in violation of te&tutory rules of conflict of interests. For
this reason, the Media Council did not determireegthints to be awarded for the offer.

For the purposes of the subjective evaluation efgtogramme flow plan, the Media Councll

took into consideration the attempts of the tendete develop a unique and distinctive
programme flow plan and image, and the service suglan and image would create for the
pluralism of the media market in Budapest. Othem-abjective factors ignored during

objective scoring were also taken into considenatihen awarding the corresponding score.
Such objective components included factors sucth@groportion of public service media

programmes, the proportion of spoken content in gameon to musical content, and the
proportion of transmission time devoted to regwaily news programmes within the total

transmission time.

As for Klubradié Zrt. and Radié 1 Kft., the Media@hcil also took into consideration, during
the subjective evaluation of the programme flownplaf the tenderers, that the Tenderers
offered a solid and already operational prograniow plan.

Just like any other tenderer, Klubradié Zrt. haerbevell aware of the tender evaluation
criteria ever since the tender procedure was laeohdih was also aware of the scores that may
be awarded for “objective undertakings” — suchhesdffered fee, and the proportion of local
public affairs-related programmes and of musicalgmmmes —, and it compiled its tender
offer with due regard to all these factors. In teraf the objective undertakings, the offer
submitted by Klubradié Zrt. was significantly beldte offers submitted by other tenderers.
As such, the final fee offered in its tender washi@low the sums offered by other tenderers.
Its undertakings concerning musical programmes \ate lower. Consequently, the tender
of Klubradié Zrt. gained the last position on thesis of the objective scores achieved with its
tender.

For the licence for the Budapest 95.3 frequencychvtvas to be granted for HUF 53 million,
the representatives of Klubradié Zrt. recommendedse fee of zero but not more than HUF
6 million, during the public hearing held in retatito the invitation to tender.

The Media Council does not have any discretionawegy over the objective criteria, and
ignoring the content of the tender offer would havede the entire procedure unlawful.

The Media Council awarded the maximum possible remd§ “subjective” points to the
programme flow plan of Klubradio Zrt. However, thesould not make up for the low
number of “objective” points that could be awardedthe undertakings made in the tender.

4. The evaluation of the tenders, the result ofghecedure and the decision of the Media
Council

According to the invitation to tender, the tendesgedure was won by the tenderer with the
highest score. On the above grounds, Autéradiodthieved the highest score, so the Media
Council, in its Decision No. 1983/2011 (XII. 20awarded the contract to Autoradio Kit.
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This decision of the Media Council was amended oy Media Council's Decision No.
196/2012 (ll. 1.), exclusively in respect of theatetment of reasons in the subjective
evaluation criteria. The amended statement of reasexpounds in detail the criteria for the
evaluation of the discretionary categories andddsailed scores awarded to the tenders as a
result of its evaluation.

Although, according to the consistent and uniforamisprudence in respect of media
administration and the management of tenders df bmé National Radio and Television
Commission and the Media Council, the subjectiyeeats reflecting the collective thinking
and values of the body are not stated in detahéndecisions, and no court or legal objections
have been raised against this practice, nor digutirudence of the courts require this from
the media authority's practice of the applicatibhe law, given the significance of the case
and its extensive media coverage, the Media Courgiéd to provide a more detailed
statement of the reasons for the subjective citexpounded in its decision.

5. The legal remedy against the decision, the eenfithe court

Klubradié Zrt. applied for legal remedy against ttexision of the Media Council, claiming
that, according to their position, the tender sutadi by Autéradio Kft.,, the tenderer
announced as the winner, had been invalid in tefbeth form and content.

In its verdict No. 2.K.27.053/2012/20 of iMarch 2012, the Budapest Court of Appeal
upheld Klubradio’'s appeal, revoked the point of thecision of the Media Council that
declared Autéradio Kft. as the winner of the tengescedure, and instructed the Media
Council to conduct a new procedure in respect @etmaluation of the remaining tenders.

The verdict of the Court of Appeal discussed inatdethe assessment of the formal
requirements towards the tenders participatindietender procedure. The Court of Appeal
established that, on the basis of the invitationeoder, all pages of all documents that
constitute the original copies of the tenders lualdet signed by the tenderer, while the various
statements and other documents have to be signemtdaty to the rules of corporate
procuration:‘the Court of Appeal wishes to point out that thefehdant (the Media Council)
may freely define the various elements of theatioih to tender within the confines of the
Media Act and may provide for both substantial doedmal requirements towards the
tenderers and the tenders. Only tenders in fullf@onance with the requirements of the
invitation to tender are considered to be valid.) (It may also be stated that, during the
definition of the formal requirements, the defertdaad made no distinction, i.e. did not
stipulate different provisions in respect of theaiments containing information on the merits
from those documents, sheets and pages that doontdin such, and did not discriminate
between the individual documents on the basis etiveh they originate from the tenderer or
from others. That is, the same formal criteria gpfa all partial elements of the tender that
together constitute the whole. Accordingly, thevmsion of Point 2.1.1.4 of the invitation to
tender may only be interpreted as saying that émelérer is required to sign all pages of the
tender. (...) Had the defendant expected the temdeofficial representative to sign only the
pages issued by the tenderer and containing omtlets information, this is what should
have been prescribed. Lacking any differentiatiathiww the regulations, the obligation to
affix the official corporate signature applied td documents of the tender, i.e. all pages
thereof.” (Verdict No. 2.K.27.053/2012/20 of the Budapest €ofi Appeal, pp. 7-8.)
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On the basis of all this, the Court of Appeal €eesin the verdict that the only possible
interpretation of the formal requirement stipulated the invitation to tender is that it
prescribes that the tenderers must affix their @@ie signatures to all pages of the tenders.
That is, we may record that the signing of the gnpgatges of the tenders on the basis of the
invitation to tender as a — somewhat absurd — ¢t@mdof validity which originated not from
the legal interpretation and law application of Media Council, but reflects the principled
position made clear by the above-cited verdichefBudapest Court of Appeal.

With respect to these considerations, the Buda@esirt of Appeal established that the
tenderer announced as the winner of the tendeegwe, Autéradio Kft. did not fully meet
the formal requirements stated in the invitationtdnder, as the tender did not contain the
corporate signature of the tenderer (on the pagged by the CEO of the company, the
corporate name of the company was missing fronsidpeature of the person with signatory
right), and certain pages of the tender were rgtesl at all by the tenderer. Due to these
shortcomings and formal errors, the tender subchltye Autoradio Kft. was formally invalid
as it did not meet the formal requirements proviftedn the invitation to tender. As a matter
of principle, the Court of Appeal stressed thatMedia Act does not assign relative ranks to
formally incorrect tenders but assigns the legalcgan of invalidity to all of them and so
there is no possibility to exercise discretionespect of the relative gravity of formal errors;
no distinction may be made between non-substaahdesubstantive formal errors.

Also as a matter of principle, the Court of Appeeferred to the fact that the formal
requirements stated in the invitation to tender @neling upon the Media Council, i.e. the
Media Council is bound to observe the provisionshef invitation to tender, even if it notes
subsequently that a prescribed requirement is undaees not reflect its original intentions.
That is, there may be no loose or strict interpi@taof formal errors. On the basis of the
statement of reasons of the verdict, the tendéhefwinning tenderer was formally invalid,
i.e. no judgement on the merits should have bessguhon Autoradid Kft's tender. In this
respect the decision of the Media Council had beenolation of the law. This, obviously,
affected the merits of the decision, as formallyalid tenders may not participate in the
evaluation and, consequently, such a tender mapadhe winner of a tender procedure. In
this respect, too, the Court of Appeal referredhte fact that formal invalidity should be
stated in the decision on the rejection of thestegiion of the tender, or, if the Media Council
discovers causes of formal invalidity only aftegistration in the tender register, it shall
establish the formal invalidity of the tender irettecision on the merits closing the tender
procedure.

Furthermore, in the verdict the Court of Appeaéssed that, during the course of the repeat
procedure, the Media Council has to draw the appatep conclusions from the formal
invalidity of Autoradio Kft's tender and may notrasunce Autoradio Kft. as the winner of
the tender procedure in the new decision on thair@nyg tenders.

6. The decision passed in the repeat procedure

One day after the receipt of the complete documeintise case, on"4May 2012, the Media
Council launched the repeat procedure and inforaletenderers thereof. (On the basis of
Paragraph (6) of Article 33 of the Act on the Gahdrules of Administrative Proceedings
and Services, the administrative deadline is catedl as of the day following the date of the
receipt of all the documents on the case by thepedemt authority.)
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During the course of the repeated procedure theid€duncil examined the tenders of the
tenderers participating in the tender procedurmftioe aspect of formal adequacy, taking into
account the content of the Court of Appeal’s vdrdi€ith respect to the repeated procedure,
the Media Council performed the formal examinatsnpart of the registration of the tenders
and concluded that the tenders of all tenderer® Wiemmally invalid. Consequently, on the
basis of Paragraph (2) of Article 58 of the Mediat,Athe Media Council rejected the
registration of the tenders via separate ordersgubs respect of each tenderer.

In the repeated procedure, the Media Council exadhion the basis of Paragraph (1) of
Article 57 of the Media Act, whether the tenderstbé tenderers qualifying as clients
conformed to the criteria of formal and substantalidity.

On the basis of Paragraph (2) of Article 58 of Media Act and Point 1.10.7.3 of the
Invitation to Tender, the Media Council issued orde. 1196/2012. (VII. 5.) rejecting the
tender registration of Click Radié Kft., order nbl97/2012. (VII. 5.) rejecting the tender
registration of Autoradio Kft., order no. 1198/201¥1l. 5.) rejecting the tender registration
of Klubradio Zrt., order no. 1199/2012. (VII. 58jecting the tender registration of Radi6 1
Kft. and order no. 1200/2012. (VII. 5.) rejectirtgettender registration of Rumba Radié Kit.
with respect to the fact that the Media Council kathblished that, on the basis of Points b)
and d) of Paragraph (2) of Article 57 of the Mediat and Points b) and d) of Section
1.10.6.1 of the Invitation to Tender, the tenddrthe aforementioned tenderers were formally
invalid.

With regard to Klubradié Zrt., the Media Councijeeted registration and established formal
invalidity on the basis of the following:

- Tenderer Klubradié Zrt. failed to sign all pag#sits tender as required by the criteria of
formal validity. With the exception of the pagesmhered 126-136 by the tenderer, only the
pages containing the tender text bore the tendeoéfitial signature according to Act V of

2006 on Public Company Information, Company Regigin and Winding-up Proceedings
(hereinafter: Company Registration Act).

- Tenderer Klubradio Zrt. failed to continuouslynmoer the pages of its tender, with the
exception of the pages numbered as 126-136 betiueter.

With regard to the other tenderers participatingha procedure — similarly to the tender
submitted by Klubradio Zrt. — the Media Council edl that their tenders were invalid
primarily for the following reasons:
- the lack of continuous numbering of all pages @f tdnder, as required by the formal
criteria of validity;
- the lack of the tenderer's signature on all pagéiseotender, as required by the formal
criteria of validity;
- the lack of the tenderer's official signature oa #alhesive label on the back of the last
page of the tender.

7. The legal remedy against the decision passéueimepeated procedure
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In a petition filed on 12 July 2012, tenderer Klubradié Zrt. requested thedpest Court of
Appeal to annul order no. 1198/2012. (VII. 5.) bé tMedia Council on the rejection of the
registration of Klubradio Zrt. in the tender regist

Order number 2.K.27.372/2012/2 of the Budapest CofirAppeal dated 18 July 2012
annulled order no. 1198/2012. (VII. 5.) of the Mediouncil on the grounds that, according
to the Court of Appeal in the repeated procedume Media Council had no right to issue an
order on the formal invalidity of the tenders. Tiudéing of the Court of Appeal stated that,
according to Paragraph (3) of Article 58 of the hdedct, the Media Council is obliged to
examine formal validity until the conclusion of tpeocedure; therefore the Media Council
would have proceeded correctly if it had stateditivalidity of the tender in the decision on
the merits closing the procedure (rather than pnogedural order). Furthermore, the Court of
Appeal stressed that the Media Council is requicediecide upon formal and substantial
validity, the success of the procedure and the &rirof the tender in a decision passed
according to Article 62 of the Media Act. This ajfdtion is independent of the fact that the
Media Council had refused the registration of ttieeotenderers, too, similarly to Klubradio
Zrt. On the basis of these considerations, the CaluAppeal revoked the decision of the
Media Council on the refusal of the registratiorthe tender register on the basis of formal
reasons, i.e. it did not examine and assess oméhigs the causes of invalidity established in
respect of Klubradio Zrt's tender.

8. The 2012 August decision of the Media Council

Taking into account the provisions of decision 2dK.27.372/2012/2 of the Budapest Court
of Appeal dated 18 July, the Media Council revoked its orders on thgction of the
registration of certain tenderers in the tendeisteg then — in decision no. 1488/2012. (VIII.
15.) closing the tender procedure on the meritte-Media Council ruled that the tender
procedure had been abortive, as all tenders wemngafty invalid.

On the basis of the above, in the decision clotiegender procedure on the merits, decision
no. 1488/2012. (VIII. 15.), which was passed assalt of the decision of the Budapest Court
of Appeal, the Media Council, similarly in contetd order no. 1198/2012. (VIl. 5.),
established that, on the basis of Point b) of Rapdg(2) of Article 57 of the Media Act and
Point 1.10.6.1 b) of the invitation to tender, Kiébio Zrt's tender was formally invalid as it
had not been submitted in the form prescribed bgtA010.4.7 of the invitation to tender.

Furthermore, the Media Council established thattémeler submitted by tenderer Klubradio
Zrt. failed to meet the formal criteria prescribadPoint 2.1 of the invitation to tender and so
it was formally invalid according to Point d) ofiagraph (2) of Article 57 of the Media Act
and Point 1.10.6.1 d) of the invitation to tender.

Given the fact that the documents submitted by Kldhd Zrt. to the Media Council to
remedy the deficiencies of the tender also faiedheet the formal requirements (there was
no official signature and not all pages were nurmteontinuously), and, apart from this, the
tender did not contain the elements listed in Aetie6 of the Media Act and Point 2.3 of the
invitation to tender, the Media Council establishieat the tender submitted by Klubréadio Zrt.
was formally invalid on the basis of Point e) ofd&gaph (2) of Article 57 of the Media Act
and Point 1.10.6.1 e) of the invitation to tendeo.
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9. The legal remedy against the August 2012 detisio

On 29" August 2012 Klubradié Zrt. submitted an applicatfor the judicial review of the
15" August 2012 decision of the Media Council. Oh$eptember 2012 the Media Council
forwarded the statement of claim, along with thedMeCouncil's statement on the merits of
the case, to the Budapest Court of Appeal. On #sestof Paragraph (5) of Article 62 of the
Media Act, the Budapest Court of Appeal must asiessstatement of claim for a judicial
review in a board comprised of three members withirty days from the date of the dispatch
of the statement of claim by the Media Council.

Verdict no. 2.K.27.474/2012/5 of the Budapest CadrAppeal adopted on $6September
2012, on the basis of the claim of Klubradié Zmeyoked the order on the frustration of the
tender procedure provided for in Point 1 and thal#ishment of the formal invalidity of the
tender submitted by Klubradio Zrt. in Point 4 oétMedia Council's decision no. 1488/2012.
(VIII. 15.).

The Budapest Court of Appeal stressed that althodighing the evaluation of the tenders in
the repeated tender procedure, the Media Coundilben required to examine the formal
and substantive invalidity of the tenders, the Mediouncil could not have lawfully
established the frustration of the tender procedasen this respect the Media Council had
been bound by the provision of its original deaisidecision no. 1983/2011. (XII. 20.),
according to which the tender procedure had beecessful, as this provision had not been
repealed by the Budapest Court of Appeal. The BestaPourt of Appeal construed that "not
only is it impossible to interpret two simultanepbsit contradictory provisions, but (...) this
is also contrary to Paragraph (1) of Article 62tlbé Media Act”, and that, "despite the
guidance of the conclusive judgement, the MedianCibuailed to pass an unambiguous
decision of the result of the tender procedured], s "constitutes a substantial violation that
affects the merits of the case, which requiresttiatprovision of the decision be annulled".

The Court of Appeal revoked the provision on therfal invalidity of the tender of Klubradio
Zrt. on the grounds that the content of this pofrthe decision, Point 4, was closely related to
the decision on the frustration of the tender pdoce expounded in Point 1. At the same
time, the Court of Appeal did not examine the farwelidity or invalidity of the tender of
Klubradio Zrt. on the merits.

According to the judgement of the court the autiyodould not modify the decision
establishing the success of the tender proceduespectively of the validity or invalidity of
the tenders. This, however, gives rise to an absitwdtion, as in this case a tender procedure
may be deemed to be successful even in the absérareg valid tenders and, conversely, a
tenderer submitting an invalid tender may be dedao be the winner. This, however, would
be contrary to the provisions of Paragraph (2) dicke 62 of the Media Act, according to
which the tender procedure is unsuccessful ifeaitlers submitted are invalid.
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VII. Other decisions of the court in cases related to frequency tenders

The above judgement of the court, however, lechélégal contradiction that, in the given
case, the Media Council could not establish thetfation of the tender procedure even if
there were no valid tenders or if all tendereroked their tenders. From the judgement of the
Budapest Court of Appeal it follows that even if t@hders were formally invalid, a winner
must be announced, as otherwise the tender prozechuld not remain successful. If,
however, the Media Council were to closely adherthé judgement and declare Klubradié’'s
tender to be formally valid, this would render ttemder procedure discriminatory, as the
same errors occurred in Klubradio's tender aseéntéhders of the other tenderers deemed to
be formally invalid by provisions of the decisidrat were not annulled by the court.

Judicial practice is inconsistent in respect otiddjng the causes of formal invalidity.

In the previous practice of the Media Council atallégal predecessor, the National Radio
and Television Commission, formal errors by thedegers that were of lesser importance had
not led to the establishment of the formal invayjidif tenders. For example, tenders in which
the tenderer failed to sign and number the empiyepapages without text) were not

excluded.

It was precisely the judgement of March 2012 (n&.27.053/2012/20), passed on the basis
of the judicial review procedure initiated by Klaiio Zrt. in respect of the right to the
Budapest 95.3 MHz frequency, that provided thesbsi the application of strict criteria in
the examination of tenders.

In the statement of reasons of judgement no. 2.85372012/20 of the Budapest Court of

Appeal, the Court declared that the tender of Adir Kft. was formally invalid, because the

obligation to sign is applicable to all documernts, all pages of the tender. The Court of
Appeal stated that the obligation to sign is irextjve of whether the given page contains any
substantial information and stressed that tendexg lbe evaluated exclusively according to
the invitation to tender; no distinction may be mdaoetween important and unimportant
formal errors.

In adherence to the decision of the Court of Appt#ea Media council applied the strict
approach provided for by the judgement in otheroomg tender procedures, too. The Council
amended its jurisprudence in respect of the evaluaidf formal criteria and declared 15
tender procedures to be unsuccessful due to fanwalidity.

In the court proceedings initiated against the slens of the Media Council on formal
invalidity or the frustration of the tender proceelun respect of frequencies other than the
Budapest 95.3 MHz frequency, the judgement of thddpest Court of Appeal was identical
to the decision of the Media Council in every case.

At the same time, in respect of the adjudicationceftain causes of formal invalidity,
especially the lack of signatures on empty pageBcigl practice is not homogeneous. In the
out-of-court proceedings initiated in respect a¢ thdependent tender procedures related to
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the countryside network of Klubradié Zrt. [Esztemg®88.1 MHz (Klubradid), Tatabanya 96.7
(Klubradi6), Veszprém 90.6 MHz (R&di6 JAM), Baldiared 91.8 MHz (Radié JAM),
Keszthely 92.2 MHz (Radié JAM), Papa 92.7 MHz (Ka&diAM)] the order of the Court of
Appeal did not establish invalidity on the groumddhe lack of the numbering and signing of
empty pages. (At the same time, the Court maingaihe decisions of the Media Council in
these cases, too, as it found that other causasalidity were proven.)

In order no. 2.K.27.437/2012/2 of the Budapest CotiAppeal, the statement of reasons for
the decision passed on the signing of the pagesheftender documents states that
"irrespective of whether only a single side or bettles of the page contain data, the term
'submitted page' denotes pages that contain data."

On the basis of this, the Court of Appeal formulatiee following principled positiod:*Even

in the everyday sense of the term, 'document’ demmtdata carrier; consequently, empty
sheets or pages are not documents and the requitetmesign such cannot be deduced from
the Media Act or the relevant points of the Invdat"

In court proceedings initiated by other tender&armba Radié Kft. (Budapest 96,4 MHz),
Radi6o Jam Zrt. (Ajka 88,8 MHz), Kapos Radié Kft.gposvar 99,9 MHz), Varage Kft.
(Debrecen 92,3 MHz)], in the judgements in cases BK.27.421/2012/5, no.
2.K.27.467/2012/4 and no. 2.K.27.490/2012, order2nd.27.265/2012/2 and the judgements
related to the Budapest 95.3 MHz frequency, howeater Budapest Court of Appeal clearly
stated that all pages of the tender, including gnpaiges, must be numbered and bear the
tenderer's corporate signature.

Judgement no. 3.K.27.421/2012/5 declard®y failing to sign the empty pages and the
annexes specified in itemised form in the decisiothe defendant, the plaintiff submitted a
tender that did not conform to the formal criteapplicable towards the tenders."

Order no. 2.K.27.265/2012/2 of the Budapest CodrtAppeal states: "(...) the term
‘document’ denotes all documents forming part eftémder, including the annexes, the forms
and all other documents, irrespective of their esu-rom this it follows that the formal
requirements applicable to the tender as a wholghapo all partial elements of the tender
too, including the annexes, the forms and all otthezuments, too. Accordingly, on the basis
of point 2.1.1.4 of the invitation to tender, tlemderer is required to sign all pages of the
tender and, according to point 2.1.1.5. all sudmnsitures must be corporate signatures."

Judgement no. 2.K.27.467/2012/4 of the Budapestt@dlAppeal stated thatll the pages
and both sides of the individual pages of the gtbhound single unit of documentation
authenticated according to point 1.10.4.8 form pairtthe tender, irrespective of their data
content or designation, therefore, especially, beéther a given page carries content or is an
empty back page within the documentatiop.') "Consequently, the tenderer should have
numbered and signed all pages of the tender (an@dmly the pages with content).”

In judgement no. 3.K.27.421/2012/5, in the case¢hef Budapest 96.4 MHz frequency, the
Budapest Court of Appeal statéthe rear sides of the pages constituting the grggiginal
hard-copy tender are empty; the plaintiff did nakeé into account the empty pages of the
tender when numbering the pages. On the basiseo€ited provisions of the Media Act, the
defendant may, within the bounds of the provisiohshe Media Act, define the various
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elements of the Invitation to Tender at their dision, including the formal requirement of
point 1.10.4.7, according to which all pages of Tender must be continuously numbered. It
was this method of page numbering that was bindipgn both the plaintiff and the
defendant. It is obvious that the sheets makinghepender have two sides, i.e. pages, and
the invitation to tender clearly required the cantous numbering of all pages. It is evident
from the comparison of points 1.10.4.7 and 1.104&f.8he Invitation to Tender that, in
defining the tender criteria, the defendant madgelberate distinction between ‘pages' and
'sheets’. The defendant had not expounded thisafamterion in any further detail and had
not assigned any other conditions to it; therefargy subsequent interpretation based on
practical considerations would not stand, accordingwhich the omission of the numbering
of existing, but empty pages that are void of im@tion has no bearing on the fulfilment of
the requirement of continuous numbering. Due tddlcethat the tender was binding, in itself
the circumstance that the numbering of an emptye@ayl the corporate signing thereof is
unnecessary, because the given page carries neeetsror information that are substantial
in respect of the tender, and did not dischargedéfendant from the obligation to examine
the fulfilment of the formal criteria of the tendamocedure or the plaintiff from the obligation
to submit a tender that conforms to such critefiae plaintiff was expected to meet all formal
requirements, i.e. the plaintiff should have cambasly numbered all the pages of the tender,
including the empty pages. This criterion of fornwallidity was not negligible and the
plaintiff could not have ignored it on the grounttet the defendant in other tenders had
raised no exception towards the absence of the ating of the empty pages or that in
subsequent tender procedures the defendant reqthegcempty pages be crossed out rather
than numbered.”

The previous argument was reinforced by the CourtAppeal in judgement no.
2.K.27.489/2012/7 of 3rd October 2012 in the cddéapos Radio Kft.;the plaintiff should
have fulfilled all formal requirements; accordinglgll pages, including the empty pages of
the tender, should have been numbered continuofstordingly, the defendant was correct
in declaring that, since the tender submitted by pHaintiff did not conform to the formal
criteria according to point 1.10.4.7 of the Invitat to Tender, on the basis of point 1.10.6.1
b) of the Invitation and Point b) of Paragraph @) Article 57 of the Media Act the tender
was therefore invalid.” (...) "By failing to numband to affix their corporate signature to the
empty pages, the plaintiff submitted a tender, twhideyond doubt, according to the position
of the Budapest Court of Appeal — did not confarrthe formal validity criteria applicable to
the tenders. As such, the defendant's conclusiantiie tender was invalid on the basis of
Point d) of Paragraph (2) of Article 57 of the MadAct was well-founded, since the tender
did not meet the criteria on signatures formulatethe invitation to tender."

In the judicial review procedure instituted on thasis of the statement of claim of Kapos
Radi6 Kft. and Radi6 Jam Zrt., however, both parfminted out that, in respect of the
signing and continuous numbering of the pages eftémder documentation, there was a
marked discrepancy between order no. 2.K.27.432/20&f the Court of Appeal ("empty
pages” do not have to be signed) and judgemen23.421/2012/5 ("empty pages” have to be
signed as well).

It was probably as a result of this that this bq&r&.) of the Court of Appeal unified its case
law and clearly stated in the judgement of the CotiAppeal (in contrast with the content of
order no. 2.K.27.437/2012/2) that all pages of doeumentation, hence the "empty rear
sides", too, have to be signed and numbered canisiy.
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The table below summarizes the court decisionfiemeagulatory decisions of the authority:

Budapest 95,3 MHz tender procedure

Judgement no. 2.K.27.053/2012/20 (1
March 2012, Chamber 2Kf.) on th
statement of claim of Klubradio Zrt.:

The signing of empty pages void
content is a mandatory formal conditi
of validity.

“the tenderer is required to sign all pages of the
original copy of the tender” ... “Furthermore, |t
Athay also be established that the defendant made
@0 distinctions when providing for the formal
criteria: the defendant did not provide for
separately in respect of documents containing
ofubstantial information and documents, sheets or
ppages containing no such information”
“Therefore the provisions set forth in poi
2.1.1.4. of the invitation to tender may only
interpreted as saying that the tenderer is required
to sign all pages of the tender.” ... “Lacking any
different provisions the requirement to officially
sign the pages was applicable to all documents,
I.e. all pages of the tender.”

Nt
be

Budapest 96,4 MHz tender procedure

Judgement no. 3.K.27.421/2012/5 (11
September 2012, Chamber 3Kf.) on
statement of claim of Klubradi6 Zrt.:

The signing of empty pages is
mandatory formal condition of validity.

the
sion
der
a

"By failing to sign the empty pages and
annexes specified in itemised form in the deci
it the defendant, the plaintiff submitted a ten
hbat did not conform to the formal criter
applicable towards the tenders."

a

Veszprém 90,6 MHz tender procedure

Decree no 2.K.27.437/2012/2 (13
September 2012, Chamber 2Kf.) on
petition submitted by Radio JAM Zn

“in the present case, the term submitted p
means a page containing data, irrespectively
tivhether both or only one side of the page con

age
of
ain

traata.”

t... "Even in the everyday sense of the term,

(under the same ownership as Klubrddidocument' denotes a data medium; consequently,

Zrt. prior to October 2012):

Empty pages need not be signed, thi
not a formal validity condition.

empty sheets or pages are not documents and the
requirement to sign such cannot be deduced from

stie Media Act or the relevant points of the
Invitation."

Kaposvar 99,9 MHz tender procedure

Judgement no. 2.K.27.489/2012/7 (3
October 2012, Chamber 2Kf.) on t
statement of claim of Kapos Rad
Szolgaltato Kift.:

The signing of empty pages is
mandatory formal condition of validity.

The invitation to tender of the give
tender procedure is (in respect of |

“accordingly all the pages of the tender,
including the empty pages of the tender should
3ridave been continuously numbered. The defendant

hevas correct in declaring that the tender
iGubmitted by the plaintiff did not conform to the
formal criteria according to point 1.10.4.7 of the
Invitation to Tender” ..."By failing to number and
to affix their corporate signature to the empty
pages the plaintiff submitted a tender, whic
beyond doubt, according to the position of the
rBudapest Court of Appeal — did not conform to
he formal validity criteria applicable to the

formal validity conditions) factually an

dtenders. Therefore, the defendant's conclusion
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verbatim identical to the invitation fathat the tender was invalid on the basis of Pq

tender forming the basis of the Tenc
Procedure in question.

lel) of Paragraph (2) of Article 57 of the Med

Act was well-founded, since the tender did
meet the criteria on signing formulated in t
invitation to tender."

Dint
ia
not
he

Ajka 88,8 MHz tender procedure

Judgement no 2.K.27.467/2012/4 (3
October 2012, Chamber 2Kf.) on t
statement of claim submitted by RAc
JAM Zrt. (under the same ownership
Klubrédio Zrt. prior to October 2012):

The signing of empty pages is
mandatory formal condition of validity.

The invitation to tender of the give
tender procedure is (in respect of |
formal validity conditions) factually an
verbatim identical to the invitation t
tender forming the basis of the Tenc
Procedure in question.

“All the pages and both sides of the individu
pages of the string-bound single unit
srdocumentation authenticated according to pq
N&.10.4.8 form part of the tender, irrespective
litheir data contents or designation, tht
aspecially, of whether a given page carr
contents or is an empty rear page within
documentation(...)"Consequently, the tender
ahould have numbered and signed all page
the tender (and not only the pages with conten

n
he
d
o}
ler

jal
of
Dint
of
IS,
ies
the
Br
5 of

)."

The contradictions of the relevant judicial praeti@aise the question of how it would be
possible, on the basis of the contrary judicialchca and the various court directives, to
achieve the lawful conclusion of the tender procedar the Budapest 95.3 MHz frequency
without violating or permanently establishing suphblic administration related legal

principles that would lead to infringeme

nts in atheanches of public administration.
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VIII. The motion for prosecutor’s notice, the reply of the Prosecutor
General’s Office and the new decision of the Media Council

In the interest of redressing the controversialagion that had ensued as a result of the
judicial review of the above-mentioned decisiongh@d Media Council, in November 2012
the Media Council submitted a motion to the Chiebdecutor's Office for prosecutorial
action. In this motion, the authority proposed thhé Prosecutor's Office launch an
investigationex officioand at its own discretion on the basis of the miowis of the Act on
the Prosecution Service under its power of thecjatlioversight of regulatory procedures
against the provision of Point 1 of the operatiaet pf Decision No. 1983/2011. (XII. 20.) of
the Media Council not repealed by the court onghecess of the tender procedure, and to
issue a prosecutor's notice.

In its letter of 17th December 2012, the Budapessé&cutor General’'s Office first of all
established its power of judicial oversight, bigcastated that it was primarily the task of the
public administration body involved — i.e. the M&edouncil in the present case — to rectify
any legal violations committed by it. Furthermottee Court also established that it follows
from judgement no. 2.K.27.474/2012/5. of the Budasourt of Appeal passed in respect of
decision no. 1488/2012. (VIII. 15.) of the Mediaudail that, given the possibility ox
officio judicial review, the Media Council may revoke, vifithits own cognizance, point 1. of
decision no. 1983/2011. (XII. 20.), establishing guccess of the tender procedure as it had
been illegal. The cause of the said illegal sitwrativas that the Media Council had accepted
tenders that had not met the necessary formalierifas interpreted according to the court
decision of March 2012) as valid.

In its letter, the Budapest Prosecutor General'8c®falso established that “the Court of
Appeal had formulated its instruction on the jualiaceview of the decision aware of the fact
that the Media Council had already amended its sttati (page 4 of letter no.
T.K.5517/2012/3-1. of the Budapest Court of Appeadccording to the findings of the
Prosecutor General's Office, although the Media r@iduhad amended decision no.
1983/2011. (XII. 20.) in respect of its reasonitite decision on the success of the tender
procedure had not been brought under judicial vevieccording to the letter of the Budapest
Prosecutor General's Office, in respect of thiselapoint — point 1 of the decision — all
conditions were given for its revocation within tidedia Council’'s own cognizance,
therefore the Councilmay pass the decision at its own discretion withibigt issue of a
prosecutor’s noticeé (According to Paragraphs (1)-(3) of Article 114 the Act on the
General Rules of Administrative Proceedings andvi€es, if the Authority finds that a
decision passed by it that has not been judgedhtauthority or supervisory body vested with
powers to hear appeal cases or by a court of jatisd for administrative actions is unlawful,
then it shall amend or withdraw its decision witbime year from the delivery of the decision,
unless such amendment or withdrawal would compremarsy right that was acquired and
exercised in good faith. That is, according to ititerpretation of the prosecutor's office, the
possibility of a one-time amendment within one y&aould be understood separately for each
point of the decision rather than the decision aale.)
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Taking into account the above described contenthefietter of the Office of the General

Prosecutor, on the basis of the instructions ofBbhdapest Court of Appeal’s judgement no.
2.Kf.27.053/2012/20 on the adequacy of the forreguirements towards tenders, in decision
no. 2295/2012. (XII. 19.) the Media Council estahéd the following.

From the seven tenders submitted during the coofsie tender procedure, the Media
Council established the formal invalidity of sixntkers with final force. As described
previously, the Budapest Court of Appeal repedtedpoint of decision no. 1488/2012. (VIII.
15.) of the Media Council establishing the fornmalalidity of Klubradio Zrt.’s tender without
performing any examination or passing any decismmshe merits. In the reasoning of the
judgement, the Court of Appeal claimed that, sitiee part of the decision establishing the
formal invalidity of Klubradié Zrt.'s tender is cdely related to point 1 of the decision
establishing the frustration of the tender procedtie Court therefore did not examine the
point on the formal invalidity of the said tender.

It is thus evident that the Court of Appeal conéddcho on the merits examination in respect
of the formal invalidity of Klubradié Zrt.’'s tenddyecause, according to the position of the
Court, the illegitimacy of the decision of the Madlouncil establishing the frustration of the
tender procedure entailed, as an incidental comsegy the decision establishing the
invalidity of the offer. This illegitimate situatmensued because, following the establishment
of the success of the tender procedure by the B&cember decision of the Media Council,
the Media Council could not legitimately have eB&hted the frustration of the same
procedure.

According to the Budapest Prosecutor General’sc®ffhowever, it was possible to remedy
this illegitimate situation since decision no. 18®BI2. (Il. 2.) of the Media Council amending
the reasoning of decision no. 1983/2011. (XII. 2@thin the Council’s own cognizance had
no bearing on point 1 of decision no. 1983/20111.(X0.), therefore the Media Council had
not yet reviewed its decision on the success of tédreer procedure within its own
cognizance. Among other matters, it was on thesbakithis that the Budapest Prosecutor
General’'s Office found that all conditions were egivfor repealing point 1 of decision no.
1983/2011. (XII. 20.), and so the Media Council Idolawfully repeal it within its own
cognizance.

Therefore, in decision no. 2295/2012. (XII. 19.¢ tMedia Council once again established
that the tender submitted by Klubrddié Zrt. wasnfally invalid for the reasons stated
previously, whereby — since there were no validlées — point 1 of decision no. 1983/2011.
(XII. 20.) establishing the success of the tendeycgdure was in violation of the law
(Paragraph (2) of Article 62 of the Media Act amuin 1.11.3.2 of the Invitation to Tender
provide that the tender procedure is to be consttlas frustrated if all tenders submitted are
invalid). Since — with respect to the contents loé letter of the Budapest Prosecutor
General's Office — all the necessary conditionsengiven for repealing the decision, the
Media Council repealed point 1 of decision no. ¥9831. (XII. 20.) establishing the success
of the tender procedure within its own cognizanieean ex officio judicial review procedure.
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IX. The judgement of the Budapest Labour and Public Administration
Tribunal, the closure of the tender procedure

Klubradié Zrt. submitted an application for theigidl review of Media Council Decision no.
2295/2012. (XII. 19.) to the Budapest Labour antllRuAdministration Tribunal, the court
with competence to review the regulatory decisiohshe Media Council as of*1January
2013, as a result of the reform of the organisali@ystem of the courts. In its application,
Klubradié Zrt. requested that the decision on retion be repealed and the Media Council be
bound to conduct a new procedure in respect okghablishment and announcement of the
winner of the tender procedure.

The court examined the decision of the Media Cduncihe light of whether the authority
had proceeded according to the provisions of tlegipus court judgement, and took, as its
“starting point”, the adherence to the directioristtie December 2011 judgement of the
Budapest Court of Appeal on the first decision led Media Council on the result of the
tender procedure (No. 2.K.27.053/2012/20.). Onlthsis of this, the court established that
the “new procedurdof the Media Councillshould be restricted to the ‘assessment’ of the
tenders that remained standing after the establesttrof the formal invalidity of the tender of
Autéradioé Kift., i.e. to passing a new decision be terits with respect to these tenders
according to Paragraph (1) of Article 62 of the NedAct” (p. 5., Judgement No.
5.K.30.062/2013/7. of the Budapest Labour and Bwiministration Tribunal).

Furthermore, in the statement of reasons for tdggment, the court stated thete Court of
Appeal had provided the directions in the judgemtaking into account that, according to
the provision of the base decision not affectedtHsy judgement of the court, the tender
procedure was valid’and besides;repealing the provision establishing the winner tbie
tender procedure only bound the defendant to candugew procedure exclusively in this
respect” (pp. 6-7., Judgement No. 5.K.30.062/2013/7. of Buelapest Labour and Public
Administration Tribunal). According to the judgenmeaferred to, the Media Council should
have passed a decision on the merits closing titetgrocedure; however, no such decision
had been passed, anthi$ (...) in itself, constitutes a substantial gedural violation with
bearings on the merits of the case, the gravitywbfch provides sufficient grounds for
repealing the decision”

It was only after this that the court examined ligality of decision no. 2295/2012. (XII.
19.), the decision repealing the resolution th&dl@shed the success of the tender procedure.
As opposed to the position of the Budapest Prosedséneral’'s Office stated in the letter
referred to in the previous section, in this resplee court concluded that the authority had no
legal possibility, on the basis of Article 114 b&tAct on the General Rules of Administrative
Proceedings and Services, to repeal, vieemrofficio review process, the provision of the
decision, the reasoning of which had already beedified earlier. According to the decision
of the court, during the course of the new procedarbe conducted by the Media Council
with priority, the Media Council is required to pladhere to, but not to go beyond, the
content of the judgement of the Budapest Court el referred to previously. According
to the position of the court, furthermore, the paotion of the tender procedure and the lack
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of its closure on the merits may result in a sitraviolating fundamental principles, which
also calls for passing the decision on the mefita@case as soon as possible.

(On the basis of the above it may be seen thaptiidic administration and labour tribunal
reviewed and repealed the most recent decisioheoMedia Council solely on a procedural
law basis, without conducting any on the meritsneixation of, nor providing a position on
and legal assessment of, the formal validity oalidity of the tender of Klubradié Zrt.)

The court repealed decision no. 2295/2012. (XII) 28d set a single, clear and unambiguous
duty for the Media Council: to pass a decisiontmerits regarding the winner of the tender
procedure during the new procedure to be condueitid priority. From among the seven
submissions made to the invitation to tender in #1011, the final decision of the Media
Council established the formal invalidity of siketefore, at the time of the judgement of the
labour and public administration tribunal, Klubr@dirt. alone qualified as a client in the
tender procedure.

With respect to the above, decision no. 406/20L3.13.) of the Media Council — adhering to
the directions contained in the judgement of thmla and public administration tribunal —
established that the winner of the tender proceda® Klubradio Zrt., the only tenderer that
gualified as a client in the repeated tender proeedand initiated the procedure for the
conclusion of the public contract.

Within the 45 day deadline available for the cosmun of the contract on the basis of
Paragraph (1) of Article 63 of the Media Act, dif Rlay 2013 Klubradié Zrt. and the Media
Council concluded the public contract accordinghi® bid submitted by the winning tenderer
and the provisions of the invitation to tender.

Budapest, 10 May 2013



