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1. Introduction

The European Union adjusted its audiovisual regato the digital environment in 2007.
Within the framework of this, the most significartange was that the scope of the Television
Without Frontiers Directivewas extended to a certain group of “Internet sesf, the so-
called on-demand, nonlinear audiovisual media sesvibased on individual ne€ddhis
meant the acknowledgement of the fact that audialiservices showing a likeness to
broadcasting have a similar social significance aray have similar impact as television.
Therefore, they had to be provided with uniform ke&rentry conditions similar to that of
television broadcasting, so that the uniformitytloé internal market and free movement of
services could be guaranteed.

The new Hungarian media regulation also takes atoount that in the area of
providing consumers with media content, new teabgies appeared in the realm of media
services and press products. For this reason,ingtaftom the principle of technology
neutrality and taking into account the increasiiggificance of new types of services, besides
traditional printed press products, the regulatadrnonline press products and, along with
linear, the regulation of on-demand media servales became necessary, considering that

! Council Directive 89/552/EEC of 3 October 1989tbe coordination of certain provisions laid down Law,
Regulation or Administrative Action in Member Stateoncerning the pursuit of television broadcasting
activities.

2 Directive 2007/65/EC of the European Parliament afithe Council of 11 December 2007 amending Cibunc
Directive 89/552/EEC on the coordination of certpmovisions laid down by law, regulation or admirasve
action in Member States concerning the pursuitedévision broadcasting activities (hereinafter: @07
AVMS Directive) and Directive 2010/13/EU of the Bpean Parliament and of the Council of 10 March0201
on the coordination of certain provisions laid downlaw, regulation or administrative action in Maen States
concerning the provision of audiovisual media smsi(Audiovisual Media Services Directive) (heréiera the
AVMS Directive).
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these services play similar roles in the processmabs communication. The European
regulation does not cover radio media servicespads products, but at the same time, the
AVMS Directive gives free hand to the Member Statesegulate these services.

The new regulation only covers media services ghbll with mass communications
purposes and press products whose principal pur{gosiee provision of a certain media
content to the general public. Besides the presehother criteria, it is very important that
the scope of the acts only extends to servicesdeie to a significant portion of the general
public. The distinction between private and pulslienmunications is clearly apparent in the
new regulation.

It is important to emphasize that from the prineiglf technology neutrality it also
follows that for the determination of the matesabpe, with respect to both press products
and media services, always the given, concrete anamhtent has to be evaluated. Thus, the
given service iprimarily assessed not by its form of appearance or theqeowf the service
but based on the content provided to the publics,Tdf course, does not mean that based on
the content itself (or a certain portion of it) thien service can always be judged, because
many other aspects have to be taken into accoutieirtourse of the assessment. However,
the form of appearance or name alone of the givediarncontent will never be determinative.

The present study provides the detailed analysikeotoncepts of media services and
press products serving as the basis of the commlepystem of the new Hungarian media
regulation.

2. The conceptual system of the Press Freedomralctree Media Act

The starting point in the determination of the matescope is that both Act CIV of 2010 on
the freedom of the press and the fundamental nflesedia content (the Press Freedom Act)
and Act CLXXXV of 2010 on media services and masslia (the Media Act) apply to media
services provided by, and media products publisghednedia content providers established
in the Republic of HungaryThe acts define the concept of establishmentdoral@nce with
the AVMS Directive’

Article 1(1) of the Media Act divides into two laggyroups the basic services under its
scope: the first is media services and the secematdss products. The structures of their
definitional elements are similar, which similarisgems from the fact that the legislator
created them based on the media service cchekfite AVMS Directive. The new regulation
refers to the providers of the two different seegi@s media content providers.

% See Recital 23 of the Preamble of the AVMS Dineti

* Article 2(1) of the Press Freedom Act; Article JL¢f the Media Act.

® Article 2 of the AVMS Directive; Article 2(2)-(4)f the Press Freedom Act; and Article 1(2)-(7)he Media
Act.

® Article 1(1)(a) of the AVMS Directive.
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Media content provider

Provider of any media

Media service provider content. 1.e. publisher of
press product
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'
any content offered by them
— in the course of media services and
—in press productsnedia content

To determine the material scope, we should not §tam the definition of media content
provider and media contehizonsidering that these are summary categories;hwleiad us
back to the already described basic services, #imitons of media services and press
products.

Media serviceshall mean “any independent service of a commenatire, as defined
in Articles 56 and 57 of the Treaty on the Funadtngnof the European Union, provided on a
regular basis, for profit, by taking economic risk@ which the media service provider bears
editorial responsibility, the primary aim of whighthe delivery of programmes to the general
public for informational, entertainment or educatib purposes through an electronic
communications network®.

Press productshall mean “individual issues of daily newspaparother periodical
papers, online newspapers or news portals, whielotiered as a business service, for the
content of which a natural or legal person, or sifess association without legal personality
has editorial responsibility, and the primary pu@of which is to deliver textual or image
content to the general public for information, et@@ment or educational purposes, in a
printed format or through any electronic communaa network. Editorial responsibility
shall mean the responsibility for the actual cdntneer the selection and composition of the
media content and shall not necessarily resulegall responsibility in connection with the
press product. Business service shall mean anypémikent service of a commercial nature,
provided on a regular basis, for profit, by takempnomic risks® Both services are business
services, for which the provider of the service rbeaditorial responsibility and whose
principal purpose is the provision of the servicethe general public for information,
entertainment or education purposes. We analysietal these definitional elements just as
the differences between the definitions of the ises:

" According to Article 203(42) of the Media Act, angntent offered in the course of media servicesiampress
products.

8 Article 203(40) of the Media Act and Article 1(4) the Press Freedom Act.

° Article 203(60) of the Media Act and Article 1(6) the Press Freedom Act.
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2.1. Common definitional elements of media servamas press products

The legislator has created the general, dynamicemnconforming with the technical
development of the services provided by the meelgice provider and the publisher of the
press product (together: media content), whichteads of the various types or forms of
appearances of media services and press prodociserdrates on their function. The four
basic attributes that turns services into medigices or press products are the following:

- “business service”-like quality;

- editorial responsibility;

- purpose of providing information, entertainmeneducation; and

- the principal purpose of the provision of the segvio the general public.

Only if all these elements are met simultaneoualy we say that the service falls within the
scope of the regulation. These criteria enabledgheamic interpretation of the concept with
respect to additional technical-technological depeients that can be expected in the future,
and they do not force an interpretation in relatmalready existing technical solutions.

After the interpretation of the four common defimial elements, we are turning to
the particular individual definitional elementstbé different services.

2.1.1 “Business service”

For the definition of media services, the legislatdied on the concept of business service as
defined under Articles 56 and 57 of the TFEhe definitional elements that were included
in the case of the media services reoccur in thi@itlen of press products: business service
is an independent service of a commercial natuogigeed on a regular basis, for profit, by
taking economic risks.

According to Article 57 of the TFEU,servicesshall be considered to be ‘services’
where they are normally provided for remuneratiarso far as they are not governed by the
provisions relating to freedom of movement for gaochpital and persons. Services shall in
particular include:

a) activities of industrial character;
b) activities of commercial character;

19 The Treaty on the Functioning of the European WiiBFEU) replaced the Treaty on the EC on 1 Decembe
20009.
" The former Article 50 of the TEC.
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c) activities of craftsmen; and
d) activities of the professions.

Thus, Article 57 of the TFEU is a general clausteravhich a non-exhaustive list of
examples provide further guidance. The concept fillagl with content by the judgements
and legal analyses of the European Court of Jugi€d), based on which the publication of
media content is clearly considered as a sef¥ice.

The service must be of “economic” character, fer filifilment of which the fulfiiment of the
below two definitional elements are essential:

1. It is fundamental that the activity be of a coemamal nature. Act IV of 2006 on business
associations also uses the concept of “commereaalre’, but it does not define it either.
According to the explanation of the dttcommercial nature generally means striving for
profit with taking economic risks, and in additioit, assumes regular, long-term, and
organised economic activities. Thus, the activstgaonsidered as an activity of a commercial
nature if it is conducted on a regular basis fer purpose of making profit or incom&The
Press Freedom Act and the Media Act also buildh&se definitional elements known from
Hungarian jurisprudence and the definition of A¢XVI of 2009 on the general rules on
commencement and pursuit of service activitispecifying service activities. Thus, in the
case of business services that are conducted

a) on a regular basis,

b) for making profit,

c) by taking economic risks,

we talk about services.

Regularitypresumes a sort of periodicity and continuity. “T@eurt of Justice has
consistently held that the temporary nature ofabgvities in question should be determined
in the light not only of the duration of the praais of the service, but also of its regularity,
periodical nature or continuity:®

The concept ofprofit or remuneration should be interpreted broadly, tlas
consideration for the service does not necessanitye from the user of the service (reader,
viewer or listener), but with the user or indeparttiefrom the user, they can be also paid by
third parties (e.g. advertisers). For example, E@J in theBond van Adverteerdersasé’

12 Cf. the 30 April 1974 judgement of the ECJ in Gieiseppe SacchiC-155/73) case [ECR, 1974, 00409], as
well as the 9 July 1997 judgement of the ECC inKbasumentombudsmannen (KO) v. De Agostini (Svenska)
Forlag AB (C-34/95) andTV-Shop i Sverige ABC-35/95 and C-36/95) consolidated cases [ECR,;7199
03843], and the 26 April 1988 judgement of the HCthe Bond van Adverteerders et al. v. Netherlands State
(C-352/85) case [ECR, 1988, 02085].

13 FERENC ZUMBOK, A gazdasagi tarsasagokrdl szélé torvény magyara&teplanatory Notes on the
Companies AgtBudapest, Magyar Hivatalos Kézlonykiad6 [Hunga@ficial Publisher of Bulletins], 2006.

14 ANDRAs KISFALUDI and MARIANNA SzaBO (editors), A gazdasagi tarsasagok nagy kézikonjee Big
Handbook on Business Associatipriudapest, CompLex Kiad6 [Complex PublicatiorZ}07, 39. The authors
provide this definition in comparison with the cept of non-profit companies (Article 57(1) of theviCCode).

15 According to Article 2(l) of Act LXXVI of 2009, swice activity is any independent economic actiwifya
commercial nature, provided on a regular basis,pfafit, by taking economic risks, with the exceptiof
production activities and exercise of public auiypio) production activity: the manufacturing afyaproducts,
even by the processing of other products, includiregplacing on the market of the product manufactiby the
manufacturer in accordance with Article 2(2) of Riagion (EC) 765/2008 of the European Parliament ah
the Council.

16 Recital 77 of the Preamble of Directive 2006/123/&f the European Parliament and of the Councildf
December 2006 on services in the internal marlexefhafter: Services Directive).

" The 26 April 1988 judgement of the ECJ in Brend van Adverteerders et al. v. Netherlands S&t852/85)
case [ECR, 1988, 02085].
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found that an activity is considered a servicet #vas provided for remuneration, but it is
irrelevant who pays the remuneration for the serpiovider.

It is important to underline that the existenceaofual tangible profit is not necessary
for considering the activity as a service of ecommonature. It is sufficient to pursue profits
(if, however, the service provider does not strige generating income but maintains the
press product with the purposes of “good will”,thieis not governed by the regulation). If
the activity cannot be characterised by any meaitis the pursuit of profits but it simply
realizes the exercise of the freedom of expressiapinion, we cannot talk about servicés.
(In theGrogancase one of the student organizations of Irelafdiglwprohibits abortion, had
published a list of British clinics performing akions, which activity was not considered by
the ECJ as a servicE)n the case of an application for registratiore &uthority considers
the fact of the filing of the application (in thbsence of information or data to the contrary)
as the applicant's express statement acknowledthieg performance of activities of a
commercial nature. However, in the course of agedags for the failure to register, based
primarily on public information or facts in offidiaregistries, or available data and
information, and if necessary, based on the dab@igion of the customer, the authority
examines whether the service is provided as a bssigervice. This, however, is only
significant, if the service in question is charaisied by the other definitional elements
without exception. Considering that it is the seevprovider itself that knows exactly whether
it provides business services (and the authorigsdwt have relevant prior information), in
the case of a dispute it may prove that contratheaallegations, its activities are not business
services, and thus, it is not a media service espproduct.

The fact in itself that the service is free is determinative, as, for example, the so
called “free” media servicdrge-to-air television/radio servid® itself also works based on a
certain business model, but, e.g. in the individssvices, advertisements found in print
media or on websites, may refer to the businesgactea of the service in question. We can
encounter very often the phenomenon that the pebsaming the editorial responsibility
provides compensation for the website in questiainé authors of the website. The existence
of paid contributors or employees may also inditléeeconomic character of the service.

The absence daking economic riskalso suggests that the service is hon-economic in
nature. Considering that every business servicailsntsk, the taking of risk exists not only
in services in the pursuit of generating profit blgo in the case of activities aimed at the
maintenance of the service.

Many websites operate while taking economic riskem the existence of banners
and advertisements theoretically we can conclude ttrere is economic activity, but at the
same time, it is important that these appear omlgsite in question in a manner indicating
that the website pursues profit from the servicel the website in question does not contain
advertisement only in an ancillary manner. Howewerthe case of certain websites, we
cannot talk about taking of economic risks, no pelelent business services take place, and
the advertisements appear on the site indeed anlgni ancillary manner. In the latter
situation, examining the service as a whole, it barconcluded that there are no economic
risks taken, we cannot talk about economic acthatyd, thus, we cannot talk about media
service or press product either.

18 ERNO VARNAY and MONIKA PAPP, Az Eurépai Unié jogd The Law of the European UnibrComplex,
Budapest, 2010, 618.

¥ The 4 October 1991 judgement of the ECTle Society for the Protection of Unborn Childresidnd Ltd v.
Stephen Grogan et §£-159/90) case [ECR, 1991, 1-04685].

2 Unencrypted, free-to-air broadcasting.
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2. The service must be amdependenbusiness service. Such a service that is closaly an
inextricable connected to another economic actiyisoviding not media service or press
products), cannot be considered independent, dng, tit is not governed by the acts.
Accordingly, the Press Freedom Act and the Media da not cover Internet websites of
commercial purpose that serve for information exgeawithin a certain interest group (e.g. a
commercial on the website of the manufacturer pfagluct or service), or which serve for the
display of businesses, the advertisement of theadyxcts or services, or information or
statements regarding their business activitiéhe existence of the independent nature of the
service should be assessed on a case by caseltsistild be determined after evaluating all
circumstances of the relationship between the nedian service or press product and
somehow related services providing informationrdorimation exchange (thus, whether the
latter is independent or only related or ancilldry nature).In other words, there is no
restriction for a business operating in a giveradceprovide press products or media services
in addition to its basic activities.

Also exempt are those websites that provide sesvioglated exclusively to
information society or electronic commerce, andgbevice provider provides information in
association with these services.

Games of chance involving a stake representingna af money (lotteries, betting
and other forms of gambling services), as well e games and search engines, but not
programmes devoted to gambling or games of ciancghould also be excluded from the
material scope of this Directivd.These services are not considered media senbieeause
they only present audiovisual contents in an aagillmanner relating to the underlying
business service, and not as an independent ecosemice.

The electronic versions of printed newspapers aadazines published with different
contents than their printed version, however, magdnsidered as independent services, and,
thus, they can fall within the material scope of ticts as online press products. It is also
possible that on a given website both the pubbeatf press products and the provision of
media services are taken place. (See Section 2.4.)

In cases of economic activities, it is importanattve emphasize that the scope of the
regulations extends to all forms of those actisitjthus, also, e.g. to the activities of public
service and community media services), but thepatcextend by any means to services that
are fundamentally not economic of character, whiehnot in competition with, in the case of
media services, traditional (linear) media servi¢eg. private webpages or audiovisual
contents produced by private persons shared amacig aher within communities with the
same interest), or, in the case of press produitis,traditional, printed pres¥.Thus, in the
course of the interpretation of the “business sefvdefinitional element, all possible forms
of the activity must be considered, irrespectivethad form of the business association or
business model of the given service.

Owners of blogs or private websites are not gowkinethe acts if they do not provide
their services as media content providers, in othends, as independent business services.
The assessment of blogs or private websites dammtge if audiovisual services are also
presented on them, because in accordance with tleetbe, the Press Freedom Act and

2L Cf. RTR Aktuell: Medien Newsletter, Medien09/20104. It may be downloaded from
http://www.rtr.at/de/komp/NewsletterM092010.

2 Recital 22 of the Preamble of the AVMS Directive.

% Recital 25 of the Preamble of the Services Divectind Recital 22 of the Preamble of the AVMS Diikec

4 Recital 21 of the Preamble of the AVMS Directive.

% Cf: ATVOD decision in the BNPtv case at http://www.atvod.co.uk/regulated-servimse-
determinations/bnp-tv.
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Media Act do not cover activities that are fundataéiy not economic in nature and are not in
competition with television media services (see iheerpretation of the concept of
“television-liké services under Section 2.2.2). Thus, video blogsaudiovisual contents

published on social websites do not fall undentiaerial scope of the acts either.

2.1.2 “Editorial responsibility”

According to Article 6 of the Press Freedom Act ahdicle 203(60) of the Media Act,
editorial responsibility means the responsibility the actual control over the selection and
composition of the media content and shall not seamely result in legal responsibility in
connection with the press product.

In accordance with the AVMS DirectiVé, editorial responsibility is the effective
control over the selection and organisation of paognes, in the case of linear audiovisual
media services, the chronological schedule of prognes and in the case of on-demand
audiovisual media service, the catalogue of progmnam Editorial responsibility does not
necessarily result in legal responsibility undetioreal law with regard to the content or
service provided (pursuant to the Hungarian reguiaalso, the service provider, usually a
legal entity, bears the legal responsibility andl the person actually carrying out the editing
of the programme violating the regulations). Theebiive adds additional comments to the
concept of editorial responsibilftybased on which, from the perspective of the ddimiof
media service provider and, thus, media servicd, lmtause of the special features of the
Hungarian regulation, the publisher and press pipdthe establishment of editorial
responsibility is of fundamental essence. MembateStmay further specify other aspects of
the definition of editorial responsibility, notablpe concept of ‘effective control’, when
adopting measures to implement this DirectiV@he Directive, on the other hand, does not
pertain to the exemptions from liability set foith Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 otagetegal aspects of information society
services, in particular electronic commerce, inltiternal Market’. In the application of the
Directive, the concept of media service provideesloot extend to natural or legal persons
that broadcast only such programmes, for whichoedit responsibility lies with third
persons?

According to the Directive, editorial responsilyilimeans the exercise of effective
control over both the selection and organisatiorpringramme catalogues of programmes.
Based on this, the editing of content means thatribdia service is realized in each case as a
result of the organisation of more programrhemd, with regard to press products in the
Hungarian regulation, editorial activity is realize the organisation of content comprised of
text and pictures. The proposals worded in the sswf the amendment of the AVMS
Directive mentioned also what activities exactle thelection and organisation of media
content means. Thus, in the case of linear medwces, the scheduling of programmes
(programme schedule) and in the case of on-demaediamservices, the selection of
programmes (catalogue of programmes) are coverethdyesponsibility. The concept of

% Article 1(1)(c) of the AVMS Directive.

%" Recital 25 of the Preamble of the AVMS Directive.

28 Recital 25 of the Preamble of the AVMS Directive.

% Directive 2000/31/EC of the European Parliament ahthe Council of 8 June 2000 on certain legakats
of information society services, in particular ¢éteaic commerce, in the Internal Market.

Hereinafter: Directive on Electronic Commerce.

% Recital 26 of the Preamble of the AVMS Directive.

3 poLYAk GABOR, Az audiovizudlis médiaszolgaltatdsok meghata@zssszabalyozasi terhei [The Definition
and Regulatory Burdens of Audiovisual Media Sersjce AKTI flzetek [AKTI [Alkalmazott
Kommunikaciétudomanyi Intézet or Intitute for ApgliCommunication Sciences] Pageiovember 2007.
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“programme schedule” is not defined either by thenghrian acts or the Directive. The
design of programming is internationally labelledtbe schedulingerm of art, which entails
the designation of the placement and broadcastmg of the programmes. Accordingly, the
Directive sets forth that the editorial activitie®vered by the editorial responsibilities
manifest in the chronological organisation of pesgmes and the organisation of the
catalogues of programmes. This was not includetienHungarian concept definition, but it
can be derived from the Directive.

In the course of the examination of the editorgaponsibility definitional element, not
merely the responsibility for effective control also editing as an activity should be taken
into account. The activity of the editor, in addlitito the organisation and selection of the
media content they want to provide to the publisp aneans a value added to the services, as
editors carry out professional activities. The @sming of information by a professional is
also an element of the concept of mass communitdfioln the case of printed press
products, because of the traditions, the interpogteof editorial activity can be considered
clear, and its definition in the case of onlinegsr@roducts have to be executed based on the
analogy of the former. The definition of period&alas set forth by the no longer effective
Press Act, as well as judicial practitshow that the attributémdicatingthat the material is
edited are the formal requirements, publicationhvitie same title and topic, the volume
number, the issue number and the date; the legakiar pertaining to content is that it
publishes a written piece, either as an originatknar a translation, belonging in the genres
of journalism, literature or scientific literatufeews, news report, article, interview, study,
poem, short story, etc.), photograph, graphicsica@mre or puzzle. These criteria are not
included in the current regulation, but taking thiewo account for the distinguishing between
the various services may be helpful.

Accordingly, for example, in the case of a websltbp,person placing and uploading
to the website the description of the product efflefor sale cannot be considered an editor,
and, thus, in this case there is no editorial resjlity. In the case of printed advertising
publications, it is a decisive criteria whether werely talk about a “listing” of certain
products and related data, and, thus, these axesimiple flyers not qualifying as press
products, or we talk about an organisation reggirditorial activities (e.g. about a paper,
where the editor decides which ones of the adsivedemay be published, even if the
decision is that all advertisements will be pul#dhin the newspaper).Even an online
advertising publication “operated” by a softwaren d@ an online press product, assuming
that the content on the given website meets thmitlehal elements of press products (in
other words, e.g. there is editorial responsibility

All this is also strongly connected with the “sugplental” criteria, according to which
the on-demand audiovisual media services underAMEIS Directive are similar to the
traditional (linear) audiovisual media servite¢ television-liké). Because the Directive
requires the regulation of on-demand media senoogsin cases where they are aimed at the
same audience and compete on the same markeewaisitel broadcasts, and they are similar
to them as regards their content and appearaneelasrhis principle, because of the logic of
the Hungarian regulation and the definition of prpeoducts, must be also applied as regards
online press products. In other words, online ppgeslucts have to be “press-like” or similar

%2 “Mass communications is the process in the coafsehich the message from the information soureehes
smaller or larger groups of people, together, tle@egal public, processed by professionals operaiting
specialized institutions and through technical rimediaries, the so called media."HMLY GALIK and GABOR
PoLYAK, MédiaszabalyozagMedia Regulatioly Budapest, KIK-KERSZOV [a legal and economicslishing
house, since 2006, Complex Publishing Ltd.], 2065,

33 Article 20(f) of the Press Act.

34 Budapest Court of Appeal, 2.Pf, 20, 793/2006/3 Bndapest Court of Appeal, BDT 2009, 2148.

% Recital 24 of the Preamble of the AVMS Directive.
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to printed press products. The Hungarian legislatoluded the online press products also
under the regulation, because they compete witttqatipress products, and, thus, it is logical
and justified by the protection of users to appiyikar regulations to them. Hence, the Media
Act and Press Freedom Act do not wish to regulaied services that qualify as economic by
nature, their purpose is to provide their conteatthe general public, but neither by content
nor by form, they do not resemble printed presdpets and do not fulfil their function
either. The Press Freedom Act and the Media Aatigpeniform concept and thus identical
definitional elements with respect to the printed @nline press products, and therefore, in
the case of all press product types, we talk abprgss-like” services. (See also Section
2.3.2)

2.1.3 “Purpose to inform, entertain or educate”

Pursuant to the AVMS Directive, the definition aiddovisual media service covers media
services in their function to inform, entertain aeducate the general pubfic Thus, the
Directive also emphasizes the limitation of the utegon to activities of mass
communications. Therefore, under the Directive, ¢hacept of audiovisual media services
includes exclusively those audiovisual, eitherdiner on-demand, media services which are
intended for reception by, and could have a clegpact on, a significant portion of the
general publié¢’

These supplemental criteria also appear in the BBy regulation. It is clearly
expressed both in the title and the Preamble ofMbedia Act that the act governs certain
forms of mass communications within the scope efrégulation.

The intentions of mass communications can be we#grated into the functions
appearing in the concept of media services sét forthe Directive. These are the following:
a) information (compilation, storage, processingbligation and distribution of news, data,
images and facts);

b) education (dissemination of scientific, cultusald artistic knowledge, and the development
and shaping the taste and knowledge of the indal)dand
c) entertainment®

The Press Act had defined before the concept gbttreision of information. According to its
Article 20(e), “providing information is the publammunication, through a press product, of
facts, events, official announcements, speechesghiss opinions, analyses and evaluations
relating thereto.” The National Radio and Telewisi@ommission (ORTT) detailed the
concept of entertainment in Resolution No. 147620ath respect to light entertainment as
follows: “Light entertainment programme is a nockfin programme whose purpose is to
provide light entertainment to the audience (elgyfpl game shows, talk shows, musical
entertainment programmes and cabaret programmd3lrsuant to the Resolution,
entertainment as a purpose can be best captugethaans to provide entertainment.

No matter which of the above purposes are at issitbput the business service
nature, the given service cannot be considered omsmunications under the Press Freedom
Act and the Media Act, as media services and gresducts are also business services at the
same time. Blogs, for example, want to provide rimfation, participate in the shaping of

% Recital 22 of the Preamble of the AVMS Directive.

3" Recital 21 of the Preamble of the AVMS Directive.

3 KRISZTIAN PETE, ANNAMARIA CsSISZER and ILDIKO PAaLoviTs (editors), A kommunikacié funkciéja [The
Function of Communication],Kommunikaciétudomanyi Nyitott EnciklopédifDpen Encyclopedia of
Communication Sciendes AKTI [Alkalmazott Kommunikaciétudomanyi Intézet or Imgitufor Applied
Communication Science80 June 2010.
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public opinion, but in general, they are not goeelnby the act, because “blogging”
characteristically is not carried out in a commarenanner, taking economic risks and for
generating profit. At the same time, there could d® examples for websites calling
themselves blogs while providing business servithss, if the real purpose of the website is
to provide business services (according to the @bgenerating income by itself is not
sufficient to establish this), if the website isted, and if based on its content it is within the
scope of mass communications, then it can be ceregicas a press product or media service.

The criterion regarding information, education amdertainment cannot be separated
from the condition of providing content to the gexdeublic, because the Directive and in
accordance with it, the Media Act and the Presgdiom Act do not wish to regulate services
that are private in nature or accessible only withicertain, narrow circle. Accordingly, for
example, they do not apply to the various formgrofate correspondence, thus, to e-mdils,
sent to a limited number of recipients, consideringt those are still within the scope of
private communications (e.g. e-mail circulars).eg$%-like” media content communicated in
the form of a newsletter (thus, sent via e-mai)yaver, may be considered as an online press
product if it meets all other conditions.

Social or file sharing websites in general arewithin the scope of the Press Freedom
Act and the Media Act, because from the perspedativethe person uploading the content,
they fundamentally are not economic in nature @& ot edited. In the course of these
services, sharing and exchanging contents prepayegrivate persons themselves within
communities of the same interest is taking plaod, these are not in competition with linear
media services (the service is no¢léevision-lik€). Although, we can find users on social
websites who operate their own websites with bssipairposes, but in these cases, we do not
talk about independent business services, bechasaibpages of these registered users serve
the advertisement and promotion of their own atiégiand businesses, and their purpose is
not the generation of profit by this content prasis(thus, their services are not economic in
nature). In general, community websites as indepeindervices are within the scope of
private communications and their purpose is notsncasnmunications. They do not meet the
definition of press products either, as their cohte not “press-like”.

Such, already mentioned, services that serve agisnformation or communication
of persons in connection with themselves or thetivdies, can be excluded from the scope of
the regulation as well. With respect to such caistethe assessment of the economic nature of
the given service and the evaluation of the purmbdbe service deserve special attention. In
the case of websites presenting and promoting c¢tieitees of certain individuals, it can be
concluded that the principal purpose of the serigget mass communications. For example,
the website of a certain performing artist or paldlgure that contain news, articles and
videos of the person as well, cannot be consideretself either as a press product or on-
demand media service, because its principal purizote effectuate the provision of private
information and self-advertisement. Although, withdoubt, these websites have the purpose
of providing information, their principal purposg mnot the provision of contents, having a
purpose that can be found in the definition of grpsoducts (information, entertainment or
education) with thepurpose of mass communicatiohhese websites do not qualify as
independent business services either, becauseséney, built on another business service or
other activity, connected to their persons, agésior businesses, falling within the scope of
another regulation, not the Press Freedom Act er Nledia Act, the advertisement and
promotion thereof.

If, for example, public news ortélevision-liké contents also appear on such a
website, the purpose and character of the wholesiteein its entirety has to be examined.

% Recital 22 of the Preamble of the AVMS Directive.
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Because if theyrincipally provide it with a purpose of mass communicatiofisfrom the
perspective of the user uploading the contentsémeice qualifies as economic, if it competes
with linear media services or printed press progluend it is similar to them in its appearance
and content, then it may be considered an on-demmexuii service or online press product.

2.1.4 “Providing the general public with conten$’the principal purpose

Several of our acts provide definitions for the @gpt of public disclosure. According to Act
LX1 of 1992 on the protection of personal dataldghe disclosure of data of public interest,
public disclosure means the disclosure of datheayeneral publit’ Based on the definition,

it can be concluded that the number of people attess, the actual users of the service is
irrelevant from the standpoint of the occurrencepuoblic disclosure. The emphasis is on
accessibility. Accessibility is also realized ifcass to a specific content requires some sort of
registration and login, in other words, if acces®mly for a certain group, assuming that the
service falls outside the scope of private commatroeas. Thus, the objective of providing the
general public with content does not necessarilgmibat any member of society has actual
access to the given media content. This is becaass communications means “providing
smaller or larger groups of people, together, #rgegal public** with the media content.

From the perspective of the concepts of press ptedand media services (in other
words, the consideration of a specific service ess$ product or media service), it is
irrelevant actually how many people receive theegiwcontent (for example an Internet
newsletter may reach a larger group of readers, than a printed press product). It is also
irrelevant from the perspective of the concept tiav many people actually visit a website.
As regards the assessment, not the number of riaditd the fulfilment of all the definitional
elements is relevant as well as the fact, as tothvenehe given service is intended to a
significant portion of the general public and wheetthe given service could have an impact
on the general publi It is another question that in the case of argetleviolation, it can be
relevant as to what proportion of the general mutdceived the illegal content (it can be an
evaluation factor when judging the gravity of thelation).

Article 20(d) of the Press Act had defined the @picof public communication,
according to which the selling, distribution, delly, commercial rental, free dissemination,
public presentation, broadcasting or cable trarsionisof press products are considered as
such. Although, this enumeration included the gmediorms of accessibility, because of the
technical development and emergence of new forisng of possible forms and means
seems unnecessary. The Press Freedom Act and Metiare built on the principle of
technology neutrality, and thus, it is unnecessanyut special emphasis on the means of the
provision of the content to the public within thgesific types of services. It is not the form or
means that has to be examined but the fulfilmenthef criterion as to whether the given
service is intended to a significant portion of gemeral public and whether the given service
could have an impact on the general public.

In the case of both on-demand and linear mediaicgarvthe competition is for the
same audience, and “the nature and the means e$sato the service would lead the user
reasonably to expedf”protection in connection with both services. la khediakabelase?
the ECJ found that the decisive criterion of theaspt of television broadcasting was the

0 Article 2(11).

“LPoLYAK, 2005, op. cit., 18.

2 Recital 21 of the Preamble of the AVMS Directive.

“3 Recital 21 of the Preamble of the AVMS Directive.

4 Recital 24 of the Preamble of the AVMS Directive.

*>The 2 June 2005 judgement of the ECJ inMleeliakabel v. Commissariaat voor de Me({2:89/04) case.
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transmission “intended for reception by the publaf” programmes, in other words, the
simultaneous transmission of the same images fomdeterminate number of potential

television viewers. Stemming from the principlete€hnology neutrality, the means of the
transmission of the images is not determinativéhen evaluation. In the case of on-demand
media services, the issue is the provision of adnte the general public but upon the
individual initiation (request) of the service lhetuser.

For the interpretation of the concept of onlinesgrproducts it also deserves attention
that in the course of the service, the provisioraritent to the public emerges as a principal
purpose. It is true that with the rapid expansibthe Internet, the blurring of the boundaries
of private and public communications can be obsknmut in addition to the criterion
discussed previously, we cannot overlook this eitiéhe course of the interpretation.

2.2 Media services

In the case of media services, the subject of ¢éindce is the series girogrammesand the
provision of service can exclusively take placeatectronic communications networks

The provider of a media service is tiedia service providéf(A service provider,
naturally, can provide more than one type of sesidt is more and more common that a
media content provider, asnaultimedia-serviceprovides various contents, thus, both media
servicesandpress products.)

In the Mediakabelcase®’ the ECJ found that the most important elementhef t
television broadcasting service was the televigiomgramme. According to Article 203(47)
of the Media Act, programme shall mean the serfesooinds or moving images or still
images with or without sound, which form a sepanaté in the programme scheduler
catalogue of programmeselected by the media service provider and the famchcontent of
which is similar to that of radio or television m&dervice$® Thus, not only moving images
can be considered as a part of the programme batsdill images presented in the media
service (e.g. photographs shown in a news brogdcate form and content of the
programme have to be comparable with the form amutent of television broadcasting
services if it contains still images. Thus, for exde, a photo gallery attached to an online
press product can be considered as part of the presluct and is not considered as an on-
demand media service. According to the definititiys, the programme can present still
images besides moving images, or merely still irmaigethe media service can create a
programme, if its form and content is comparabléhvihe form and content of television
broadcasting services.

As we have previously noted, the Hungarian regutedéind the Directive do not define
the concept of programme schedule and catalogygagframmes. However, based on the
grammatical interpretation of the words and theritedns of the specific media services, it is
clear that in the case dinear media services, the media service provider enathles
simultaneous viewing of programmes it provides base aprogramme schedul@n other
words, we talk about chronologically organised pangmes), while in the case ah-demand
media services, we cannot talk about a programinedste, because the programmes can be
viewed or listened to upon individual demand, ahds, in this case, the users can only select
from acatalogue of programmesepared by the media service provider.

6 According to Article 203(41) of the Media Act, miadservice provider shall mean the natural or lggason,
or a business association without legal personefity or which has editorial responsibility over twmposition
of the media services and determines their contents

*"The 2 June 2005 judgement of the ECJ inMleeliakabel v. Commissariaat voor de Me({2:89/04) case.

8 Cf. Recital 24 of the Preamble of the AVMS Diregeti
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The comparison of on-demand media services witvigbn (linear audiovisual), as
well as linear radio media services has a sigmfigaportance, as the definitional element of
programme according to the Media Act is that thenf@and content thereof isomparable
with the form and content of radio and televisioadulcasting services. The new definition of
television and radio (linear) media services idttmri the previous broadcasting definitith.

The category of “media service”, thus, includes entlhan one type of services, which,
according to the new Hungarian regulation, can iveled into two typesjinear and on-
demand media servicdthe third type is the ancillary media services,jchhbased on the
extent and means of the regulation can be consigerenuch less importart).

2.2.1 Linear media services

According to the Hungarian regulation, in accordanith the AVMS Directive’* the scope

of linear media services include radio and televidiroadcasting services, but the services of
webcastingsuch Internet programme or linear media servidackvdo not appear on other
distribution networks)simulcasting(the digitalization and online transmission of wte&n

or radio programmes, simultaneously with the respedelevision/radio programme) and
near-video-on-demanthereinafter: NVOD) can also be included here. $wamt cannot be
considered an independent linear media servicegusecit only makes available on another
platform the given media service.

The webcasting and simulcasting services only diffem traditional radio or
television programmes that they do not reach tHaipuwvith the help of television or radio
sets but via computers, but they are generallyemirded permanently in the memory of the
computers.

The NVOD service means the repeat display of theesprogrammes on multiple
channels at different times, and it does not magessible for the viewer to select the time of
access as opposeduimeo-on-demandervices based on individual demand. The concept of
“on individual demand” was first analysed by theJ56 theMediakabelcase>? Although in
the case of the service that was the subject oldisieute, the service could be used by a
decoding key sent by the service provider, the randeof films that could be realized in this
manner was only possible at times determined byséreice provider. In view of this, the
ECJ did not find that the possibility of “individudemand” existed, but considering the
possibility of “near individual” demand considerdéite service at issue in the case as a
broadcasting servicg.

Services that merely provide technical assistarme tie viewing of a linear
programme such as tliene-shifted televisiofiTST) orpersonal video recorderd®VR) are
not considered as media services. Of course, thes ot mean that the linear programme
itself, the edited media content, provided by theslia service provider is not within the scope

9 According to the repealed Article 2(30) of Actfl1®96 on radio and television broadcasting (hexféém: the
Radio and Television Broadcasting Act), “broadceastervice shall mean the production of radio tavision
programmes by a broadcaster intended for receptjathe general public and display in the form afcélonic
signals.”

%0 Articles 203(35) and (36) of the Media Act.

*1 According to Recital 22 of the Preamble of the ASMirective television broadcasting currently int#s, in
particular, analogue and digital television, liveeaming, webcasting and near-video-on-demand.

2 The 2 June 2005 judgement of the ECJ inMleeliakabel v. Commissariaat voor de Me({2:89/04) case.

3 LEVENTE NYAKAS, Elemzés a médiaszabalyozé hatésagok munkajarémial a nemzetkozi audiovizudlis
szabalyozas iranyair6[Analysis of the Activities of Media Regulatory Awities and the Directions of
International Audiovisual Regulatipn Budapest, AKTI [Alkalmazott Kommunikaciétudomanintézet or
Intitute for Applied Communication Sciences], Ma30Z .
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of the regulation, but it means that these typesesfices provided by the media service
distributor that enable the viewing of the prograenat a later time are not considered as
media services, because they do not have indepemdsiia contents.

The rules pertaining to linear media services y@ko to noninteractive teletext,
which, according to Article 203(21) of the MediatAts a programme broadcasted in linear
audiovisual media services, which primarily serasgextual provision of information, and, in
addition, may contain still images, moving imagesjnd or computer graphics.

As regards editorial responsibility, “effective ¢al” means in the case of linear media
services with respect to the selection and orgtaisaf media content advance control and
editing, in the course of which statutory requir@tsemust be taken into account (avoiding
the broadcast of illegal content), and in the aafskve programmes, it provides presenters
and managing editors with the opportunity to imnaggly intervene to eliminate the violation.
In phone-in programmes, which have a risk thatcthr@ent of viewers’ communications may
be illegal, according to Decision No. 865/2005 P2) of the National Radio and Television
Commission [ORTT], the liability of the service prder, for hate speech in the concrete
case, “is substantiated not by the hateful spetself,ibut because the opinion at issue could
reach the viewers without obstruction.” Accordingtie decision, it is the task of the service
provider (concretely the editor and presenter & grogramme) in the case of illegal
communications to mitigate or counterbalance treesp, actually distance from it or even to
interrupt the viewers’ communications. The Decisfonnd that the broadcaster was also
liable with respect to SMS messages, becauseetbtils were available for them to publish
the viewers’ opinions received by moderating themd & compliance with the law. The
Tribunal concluded that the programme was capabiaaiting hatred after considering in
their entirety the viewers’ statements spoken dutime program and the SMS messages
accompanied the conversation.

Thus, the editor, in addition to counterbalancing statements spoken, is responsible
for the preliminary review of the messages thail wéd displayed on the screen, and the
publication of SMS messages in compliance with lthe considering that the messages
displayed in this manner are part of the prograntamel what is more, in these situations
there is no opportunity for subsequent mitigation).

2.2.2 On-demand media services

According to the definitions section of the Presseldom Act and the Media Act, on-demand
media services “shall mean the media services whemethe basis of a catalogue of
programmes compiled by the media service provither,users may, at his/her own request,
watch or listen to the programmes at any time afheir own choice® Thus, for the
interpretation of the concept of on-demand medigice, the following has to be examined:

a) who or what businesses may be considered mexdiges providers;

b) whether, with the option of individual choicaciuding the choice of the time also, access
is realized; and

c) what type of services are included within thepgcof the media service.

Ad a) Those may be considered media service prmsjigdho bear editorial responsibility for
the selection of the content of the media servitk determine its organisation. Intermediary
service providers® media service distributotsor anybody else that do not edit the content or

> Article 1(4) of the Press Freedom Act and Arti2G8(35) of the Media Act.
% Article 2(I) of Act CVIII of 2001 on certain issaeof electronic commerce services and informatinciety
services (hereinafter: E-Commerce Act).
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determine its organisation are not considered medraice providers. Regarding certain
video on-demand services, it can happen that thesmedia service distributor itself that
organises the catalogue of programmes, so it isim@bssible that the media service
distributor also carries out editorial activitiesd, thus, provides media services.

In the case of on-demand media services, in addibothe presence of ,business
service”, the principal purpose of providing coritemthe general public and the purpose of
information, entertainment and education, with estpto the analysis of editorial
responsibility, it has to be determined who orgasithe catalogue of programmes, because
that person will be the subject of editorial respbility. In the case of all services where the
organisation of the catalogue of programmes iscaatied out by the service provider but by
somebody else (for example the users), these ansidered media services either.

Ad b) The main difference between the on-demandiangetvices and linear services
is that in case of the on-demand media servicesuer has individual access to the
programme(s) based on a given catalogue of progemr(so called point to point service),
while regarding the latter, we talk about a soedhlpoint to multipoint service, where
simultaneous, programme schedule based accesaliedd’ We also call on-demand or, in
other words, nonlinear media serviesgdeo-on-demandervices based on the wording of the
Directive® The Hungarian regulation expands this concept saifvices that provide access
to programmes consisting exclusively of soundsgef@mple an on-demand media service of
a radio (in which such Internet based programmasbeafound, which can be listened to on
individual demand).

Ad c) The subject of the on-demand service is tb#ection of programmes.
According to Article 203(47) of the Media Act, pragnme shall mean the series of sounds or
moving images or still images with or without soumnchich form a separate unit in the
catalogue of programmes selected by the servicadaoand the form and content of which
is similar to that of radio or television mediasees.

The AVMS Directive extended its scope to cover emdnd audiovisual media
service to acknowledge that they were related toadizasting and had similar social
significance as television broadcastingl€vision-like servicgsThis thinking is apparent, on
one hand, from the coordination of regulatory teppertaining to on-demand audiovisual
media services and television broadcastthand, on the other hand, from the definition of
audiovisual media servic®sin the requirement of “information, entertainmant education”
as public communications purpose. Recital 24 ofRleamble of the Directive states that “it
is characteristic of on-demand audiovisual medrgises that they are ‘television-like’, i.e.
that they compete for the same audience as tebavisioadcasts, and the nature and the
means of access to the service would lead theraasonably to expect regulatory protection
within the scope of this Directive. In the light tfis and in order to prevent disparities as
regards free movement and competition, the cormiejprogramme’ should be interpreted in

%% Article 203(51) of the Media Act.

" In other words, on-demand media services are derai sort of ISSs just as the online versionsre$p
products. Cf. @GBOR POLYAK, A médiarendszer kialakitag®esigning the Media SystgnBudapest, HVG-
Orac, 2008, 136.

8 Based on Recital 11 of the Preamble of the AVM$e&live: “It is necessary that at least a basic die
coordinated rules apply to all audiovisual medievises, both television broadcasting (i.e. lineadiavisual
media services) and on-demand audiovisual mediécesr(i.e. nonlinear audiovisual media services).”
According to Recital 21 of the Preamble of the AVNI&ective, “For the purposes of this Directivegth
definition of an audiovisual media service shouttvar only audiovisual media services, whether islen
broadcasting or on-demand, which are mass meditaishwhich are intended for reception by, andcividould
have a clear impact on, a significant proportiothef general public.”

%9 Chapter Il of the AVMS Directive.

%0 Article 1(a) of the AVMS Directive.
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a dynamic way taking into account development®lievision broadcasting.” The concept of
“competition for the same audience” has to be preted comprehensively with respect to the
media consuming audience as a whole. This providmes not aim at the definition of the
market at issue from a competition law perspecti,it refers to the fact that whether the
service providers broadcast media contents eithdinear or on-demand form, they are
intended without exception for “the media consurheksd although contents strive to reach
well-defined target groups on the increasingly fnegted media market, it is still true that
they can only approach viewers, listeners and rsade the “expense” of other service
providers. The popularity of on-demand media sesimcreases in opposition to linear
services, and online press products take away re&aden print newspapers. Thus, based on
the logic of the regulation, we have to considex tharket of media services and press
products separately as uniform. The precise defimiof target audience by media service
providers based on professional considerations,neéhods employed to reach different
social groups and the media content supply devdltpsed on these to satisfy special needs
of the viewers outline a diverse market, but thalysis and assessment of this do not fall
within the scope of the Media Authority.

The Hungarian act was developed in accordance tiih The similarity with
television broadcasting as a requirement appedtsidefinition of programme adopted from
the Directive®® The same principle should be applied accordinglthe relationship of linear
radio and on-demand radio media services.

For the determination as to when can a servicedmsidered television-like with
respect to its form and content, neither the Huagaregulation nor the Directive provides
further reference points. Television broadcastingthe traditional sense is not an easily
definable category either, because with respedsttheme, technology and design, we talk
about a constantly changing environment, which t@only renews its own appearance. The
survey conducted for the British regulator Ofébnto facilitate the interpretation and
applicability, established a system of criteriajathis built on the opinion of consumers as to
based on what characteristics they consider acgetiglevision-like”.

Based on viewers’ opinions, the characteristicshef content of a given on-demand media
service include the following:

a) whether it was available before on television;

b) whether its standard, value and quality areectoghat of television services;

c) whether its target audience is the same asmilas to, that of the linear media service;

d) whether its title is similar to that of a tels\an programme;

e) whether the producer of the programmes is tireesand

f) whether the format in which the service is broagted to the general public is similar.

With respect to the characteristics of format, \@esvfound important in connection with the
packaging of the content the following:

a) the brand name of the service provider;

b) the visualization and presentation of the canimnd

c) the price of the service.

The participants also evaluated other factors gutfire study, such as the purpose and genre
of, as well as the means of access to, the progearbot they did not find these as crucial

8L Cf. Recital 24 of the Preamble of the 2010 AVMSdbtive.
%2 The regulation of video-on-demand: consumer viewswhat makes audiovisual services “TV-Like” — A
gualitative research report Prepared by EssenéiaéBch December 2009.
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criteria of television-likeness. Although the puspoof the production and process of the
programme does not help viewers in the assessrmém category, the creators, and, thus the
media service providers have to know already atrtimement of production whether the
purpose would be television broadcasting, because they create the given programme and
also determine the budget of the production acogigi The above mentioned characteristics
based on consumer perception are not legal and capjunctive conditions for the
determination of the likeness to television of aggamme. They can only be considered as
considerations assisting interpretation. Thus,féoe that a given video content could have
been seen previously on television can be a cladication that it is an on-demand media
service, but a content can be “television-like” eue the absence of this.

As with respect to the target audience, the s@dattainstream content intended for a
significant portion of the general public shows iganity to television, while services filling in
gaps intended to special, smaller audiences do Ti. title of the programme may also
substantiate the similarity, if it clearly refecsd television programme. Regarding the format,
the viewers considered for the most part the longegrammes as television-like but the
shorter contents and video clips they did not,alth in these cases based on the quality,
they could make a decision easier. For examplg,ditenot compare a home video uploaded
to a file sharing website to television programmidee professional quality of a video content
can be a clear sign of “television-likeness”, bhistdoes not mean that exclusively
professional contents can satisfy the “televisiga*ldefinitional element.

The above mentioned characteristics defined byvibeiers may possibly provide
assistance for the interpretation of the acts, thay are not necessary and indispensable
conditions of the conclusion that an on-demand medervice has television-like
characteristics.

As regards formal requirements, including brand esnit could be concluded that the
viewers rather perceived those contents as tetevgie which were accessible through
websites maintained by television media servicevigass, than the contents that could be
downloaded from less familiar websites. From thespective of the presentation of the
content, they highlighted structure, well desigmeenu bars and clear signals, which serve
safe search. They saw similarity to television gaihein easy and passive accessibility.

The criteria system of the survey based on view@rgressions conducted in
connection with the implementation of the Directiméo the British legal system may assist
us in the interpretation of the Press Freedom Act Bledia Act, but, of course, it is not
legally binding.

If a programme that was previously broadcasted dmear programme later becomes
accessible with the same content in on-demand fpipoasuant to Recital 27 of the Preamble
of the AVMS Directive, in addition to the rules paning to linear media services that had
been already necessarily applied, it is not necgssaapply the rules prescribed with respect
to on-demand services. Thus, in this case the fiferent means of access do not generate
different rules with regards to the content of $hene programme.

This means that it is not necessary to alter thetertt of a linear programme in order
to make it available in on-demand format, becaubad already met the content requirements
pertaining to linear programmes. The objective ltd Directive with this purpose is the
exemption from further obligations of service pasis providing both linear and on-demand
media services (although the Press Freedom Actlendledia Act do not provide for such
provisions stricter than the regulation of lineaogrammes pertaining to the content of on-
demand media services). Thus, as regards the ¢ootehe programme, new obligations
cannot be created, but with respect to the meaasadss, the programme must comply with
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the special rules arising from the special natufethe on-demand media service (e.g.
regarding registration, protection of minors orgraamme quotas).

Making the same media contents available in on-ademformat, as a service,
irrespective the fact that as regards content remqénts they are subject to the same rules as
linear media services, they are considered on-démaedia services, and, with the exception
of content requirements, they are governed by dibstantive and procedural rules applicable
to on-demand services taking also into accountcthreently effective provisions of the co-
regulation.

At the same time, if in on-demand services, regaythe content of the programme, a
longer or shorter version of the same programmebeaaccessed (for example “uncut” shots
related to a news program) or the two serviceslaaly distinct, two systems of rules should
be applied, because they are considered distimeices. In the latter case, théelevision-
like” nature of the on-demand service must be examihed. services are considered distinct
services if compared to each other they constgaparate entities in a well perceivable way.
For example, on the website of a linear media sergrovider, the television programme
accessible in the same length with the same corstedtother media content accessible
exclusively as an on-demand media service subatanthe distinction between the two
services.

2.2.3 Ancillary media services

The scope of the act also extends to ancillary anedivices and their service provid®ts.
According to Article 203(23) of the Media Act, altmiy media services “shall mean all
services - also containing content provision - \whéce transmitted through a media service
distribution system and which qualify neither as dme services nor as electronic
communications services. For example, electronagm@mme guides are ancillary media
services.” This constitutes a change comparedddriddio and Television Broadcasting Act
in that while the old concept expected the infororato reach the general public through the
same programme distributor and programme broadcpsthannel simultaneously, closely
connected to the broadcasting, this definition megufewer conditions. In addition, it
includes the concept of value increasing servioa®s the previous regulation, which consists
of the distribution of programmes and informatibattare not related to the broadcasting. The
ancillary media services are such independent ntntthat regarding their nature and
distribution are related to the media services.

Among the ancillary media services, the electrgrimgramme guide is specified by
name in the act. The electronic programme guidé€3)ER practice provides assistance in the
direct access of media services. The users (sblessyican see in it what media services are
available for them, and they also can look up enthn advance and retroactively information
about specific programmes, including the start and time of their broadcasting. Ancillary
media services also include traditional teletexvises, as well as RDS services that send
small amount of digital information during FM radghows (during analogue broadcasts
also). The different types of these are the AFdative Frequency), the CT (Current Time),
the EON (Enhanced Other Networks, which monitotsentetworks and switches to e.g.
traffic news), the TA and TP (to identify, searar,fand increase the volume of, Traffic
Announcements and Traffic Programmes), the TMCf{itrdlessage Channel, which works
together with the GPS navigation system and sarfdsmation of traffic jams, accidents and
changes in traffic patterns), the Pl (Programmatifieation), the PS (Programme Service, 8
characters displaying the name of the media séivibe PTY (Programme Types, searches

83 Article 2(1) of the Media Act.
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31 pre-defined programme types by genre, e.g. ndvesna, rock and state of emergency
news), the REG (Regional signal, where we canrigteradio stations of a given region), the
RT (Radio Text, which is a 64-character free forneadt that can be used, for example, a
slogan or the title of a song currently playing).

2.3 Press products

In the case of press products, teject of the servicis the content consisting of text and
images, and th@rovision of the servicéakes place in print format or through electronic
communications networks. Text here refers to writext and images refer to still images, or
in certain cases to moving images.

The service itselfis the individual issues of daily newspapers arfteioperiodical
papers, as well as online newspapers and newslgoftae specification by name of daily
newspapers and other periodical papers, as welhlase newspapers and news portals in the
definition of press products is a fundamental défeee compared to the definition of media
services. While in the latter definition the subjet the service is not specified, in other
words, the presence of all the definitional elermestthe condition for the realization of
media services, in the case of press productss itnportant that the service is a daily
newspaper or other periodical paper, or online paysr or news portal. Thus in this way, as
compared to the definitional elements of mediaiserva fifth definitional element can be
found in the definition: such services qualify asgs products that are daily newspapers and
other periodical papers or newspaper-like or “pté&S online contents similar to these.

Article 20 of the already repealed Press Act ardl jthicial decisior¥ which, by
interpreting the previous statutory definitionstezded the concept of periodical newspapers
to online press products, thereby bringing thenhiwithe scope of the regulation, indirectly
help to define the concepts of print and onlinesprgroducts. We will discuss in detail the set
of criteria that can be outlined based on thihatdpecific types of services.

The ,business service” definitional element regaii@ecertain regularity and continuity
in the case of press products also. Accordinglyly dewspapers are published on a daily
basis and periodical newspapers on a certain negakis. In other words, press products by
definition are published periodically without a ipheed “final point in time” (last publication).
When people start a newspaper, they usually pléor ian indefinite period of time hoping
that their enterprise will withstand time, whilegethe regular publication of the complete
works of JOkai [a famous nineteenth century Huragaririter] necessarily will end with the
last work of the author. This differentiates e.gnied press products from an also regularly
published book series. In the case of online nepegaand news portals, the given service is
also accessible on a regular basis, every daythitormost part (even if the content is not
updated daily but only periodically).

Under the Press Freedom Act and the Media Actpeditresponsibility is included
not only in the concept-definition of linear and-@d@mand media services but is also a
definitional element in the case of press produstsording to Decision No. 57/2001 (XII. 5)
AB of the Hungarian Constitutional Court, editedntamts, “the opinions and value
judgements presented in a concrete press prodecoatrolled by the columnists, editors, the
editor-in-chief and finally by the owner, who tak&o account not only the aspects of
publishing competing opinions in the press, bub di®se of preserving the specific image
and spirit of the press product concerned, the atabiity of the product and the requirement

% Budapest Court of Appeal, 2.Pf, 20. 793/2006/3| B®T2009. 2148. (See in detail under Section 2682
online press products.)
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of profitable operation.” This excerpt sheds lightthe essence of editorial activities, within
the framework of which the effective control of thentent is realized.

The definition of press products does not spewifip the provider of the service is in
the case of a press product. However, the Media #&cmost places, clearly specifies the
publisher as the subject of obligations and respdities. The fact that the founder was
included in the regulation means the confirmatida tradition of the history of the press and
the practice of the newspaper market, as well a&s partial adoption of the previous
regulation, based on which the founder has thosergé powers that provide him with the
right of disposal over the press product. Accordimghe rules of the Press Act, the previous
press law, the founder of the press product ensilmedinancial, material and personnel
conditions of the operation of the newspaper, dadher, is financially liable for the
operation of the newspaper, while according toMeglia Act, founders, if they are different
from the publishers, may play a role at the timeragistratioi® and at the time of the
cancellation of the registratiS they can register the press products and areeaisited to
designate the publisher. However, in most case$otivader is the same as the publisher, but
if the person of the founder and publisher is défe, the question is which one of them has
the right to use the name of the newspaper. lo¥dl from the previous regulation and
jurisprudence that the founder of the newspaperttmasight to use the name. Accordingly,
thus, if the founder and the publisher are differéine founder is entitled to designate the
publisher, to which inseparably belongs the stieat the founder authorizes the publisher to
use the registered name of the newspaper. Thigctas& interpretation of the founder’s
rights can be derived from the regulations. Purst@arArticle 46(1) of the Media Act, the
parties shall incorporate their responsibilitiesl aights vis-a-vis said media product in an
agreement.

Upon reviewing the jurisprudence of the past yedrsan be stated that the legal
relationship between the founder and the publi$iaer a few such cardinal points that may
justify that the parties stipulate in their agreai&s to who and within what scope they have
financial liabilities, who is entitled to desigreticontent of the press product, who and in what
cases can exercise monitoring powers and whetleerights in connection with the press
product can be assigned. If the publication of nbe/spaper is based dicenserights, the
parties may stipulate as to under what condititvesrtewspaper has to be operated, and, in
addition, if the company has employees, who hasatithority to exercise the employer’s
rights. In sum, it follows from the regulation thaith the exception of the registration, the
subject of the rights and obligations provided aw lis the publisher, with the caveat that,
naturally, the publisher cannot change the per$dimecfounder.

2.3.1 Printed press products

Considering that printed press products can be da&lspapers and other periodical papers,
the previous Press Act, that included the definitad periodical paper,can be useful for the
interpretation of the concept. According to Artid8(f) of the Press Acperiodical paper
was “a daily newspaper, magazine and other newsphpeis published at least once in a
calendar year, published with the same title amicfas provided by volume number, issue
number and date, publishes written pieces, eitlserorginal works or as translations,
belonging in the genres of journalism, literaturesoientific literature (news, news report,
article, interview, study, poem, short story, etghotographs, graphics, caricatures or
puzzles.” Accordingly, periodical papers includelydaewspapers also, which are specified

% Article 46(1) of the Media Act.
% Article 46(6)(b) of the Media Act.
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by the currently effective media regulation. Thess products definition of the Press %Act
included the “individual issues of periodical pagieexpression, which was partially also
adopted by the new regulation. The decision oBudapest Court of Appeal published under
Decision No. BDT 2009 2148 concluded that a presdyxct qualifies as a periodical paper if
it has editorial staff, imprint, bears the essérral content elements of a periodical paper, its
publication, update and accessibility are contirsjquovides news and publishes articles.
(Pursuant to Article 46(9) of the Media Act, thepinmt must include the publisher's name,
registered office and the name of the person ingehaf publishing, and the name of the
person in charge of editing.)

The modern media world rendered the periodical pajeéinition of the Press Act
somewhat obsolete. The rigid insistence on forrqtirements (topic, volume number, date,
etc.) would have rendered the new regulation inblex but taking these into account as
auxiliary aspects might come into play in the ceudd the application of the law, when
making the necessary distinctions.

In the concept ofpublication as defined by the Media Act, we can discover the
previous concept of “press product” of the Press. According to Article 203(22) of the
Media Act, publication shall mean the book, presslpct in electronic or printed format, the
periodical publication, and other printed materifilins, sound recordings and musical
compositions. Thus, publication is a collectivemtethat includes books, press products and
other materials (for example, a newspaper, whichotsprovided as a business service and
which does not qualify as a press product, qualis a publication). While the Press
Freedom Act and the Media Act create detailed ruldis respect to printed and online press
products, “publications” only have a role underiélg 46 of the Media Act among the
provisions pertaining to legal deposit copies.

In the case of printed press products as well &n important criterion that it is a
business service. Print newspapers are so call@dnolrket products, and, therefore, in their
case, the business service nature has to be ex@mitie respect to income received from
both the consumers and advertisers. This meangvkatfree newspapers may fall within the
scope of the act, as it is possibly that they gmeeincome from the publication of
advertisements. It is the intention to generatditsrand the taking of economic risks that are
decisive and not the actual realization of profitws, in the case of loss-making and free
newspapers, the criterion of business service nsylee established. The decisive factor is
whether at the time of the publication of the pressluct the publisher took steps in order to
realize income or profit, in other words, whethke tpurpose of the service is generating
profit.

In the case of newspapers of local governmentsffaiab authorities, it cannot be
decided based merely on the fact that the newspagdeze whether or not they are printed
press products. The examination of the individwelrdgtional elements is necessary in these
cases also (for example the advertisements pullishthese newspapers may also generate
income). If the promotions and advertisements aig published in an ancillary manner, we
do not necessarily talk about business servicésofahe aspects of the latter definitional
element have to be examined). However, it is indemusidered a business service when,
despite the intention, no profit is actually reatizor if the profit only serves the self-
preservation of the service.

87 According to Article 20(b) of the Press Act, preseducts are individual issues of periodical papeadio and
television programmes, books, flyers and other ipabbns containing texts, except bank notes anadbo
publications containing musical compositions, giephdrawings or photographs, maps, films tapesnuhd for
public showing, video cassettes, music tapes aodrds, as well as any other technical devices aunta
information of programmes intended to public préston.
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Certain services that were previously consideredogical papers do not meet the
press products definition of the Press Freedomafdtthe Media Act. In the case of certain
university and college newspapers for example, wioefore were clearly considered as
periodical papers, under the current set of catexditorial responsibility is established, as the
editor is clearly identifiable, who exercises effee control and their purpose is obviously the
provision of certain texts and images to the gdrmrhlic. However, if they are not published
as business services, in other words, if they dgooblish intentionally advertisements, they
do not have any other outside incomes and theyfrage then they are publications not
classified as press products. However, if the ghleli of the university newspaper seeks to
generate profits (or at least it is not inheremptigcluded from its operational characteristics),
in other words, if the definitional element of husss service is met (for example it is a
characteristic attribute of the newspaper thatomtains advertisements), then the given
newspaper is considered as a press product.

As we have explained while analyzing the “busingssrice” definitional element,
with respect to the “purpose of generating profitsi’ the case of the submission of an
application for registration, the Authority consgislethe fact of the submission of the
application (in the absence of information or datéhe contrary) as an express and admitting
statement by the applicant regarding the activitg commercial nature, while in the course
of the proceedings initiated because of failureegfistration, primarily based on information
publicly available or contained in official regisde or available data, information or if
necessary, based on the data provision of the mesi@xamines whether the given service is
provided as a business service.

According to Article 41(5) of the Media Act, in thevent that a media service provider
provides both linear and on-demand services, ar fublisher publishes both printed and
online press products, it shall register eachofriedia services or press products separately.
In the case of media services, this means thatefevision or radio media service provider
provides both linear and on-demand media servitese have to be registered separately.
This is not subject to the above mentioned prowigibthe Directive, according to which the
publication of a linear programme in on-demand fairsioes not generate further obligations
with respect to the content of the programme, asatit requires the registration of the service
and not the programme, and here we talk about theigoon of two different means of
access, linear and on-demand media services.

This rule should be interpreted in the course efrégistration of press products that,
for example, in the case of a service publishegrint format and a service operating as an
online press product providing more content thandbntent of the print version, even if its
title is the same as that of the former, both sewimust be registered. However, if a
publisher provides its press prodwdth the same contewoih paper and through an electronic
communications network, it has to be considerea siagle press product. In this case we talk
about one press product which is published withsdm@e content on multiple platforms, i.e.
in print format and through an electronic commutia@® network. This interpretation can be
derived from the fact that the regulation only gguiaes the concept of uniform press product,
and it makes a distinction only within that, betwgwinted and online press products based
on the means of access. If, therefore, the contentboth platforms is the same,
notwithstanding the commercial communications &gl to the media contents and
necessarily different with respect to printed amdin@ publications, then we talk about a
uniform service with a single registration obligatti

Thus, the electronic versions of registered primtexzss products already in the register
of the National Office of Cultural Heritage publeshwith the same content and transmitted
through an electronic communications network do hmte to be registered as online press
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products, but they have to be considered as pressigts (having the same content as printed
press products), which have already fulfilled thesgistration obligation. In the case of
services entering the market after the act entetedorce, they have to clarify at the time of
theregistrationof the press product whether the publisher pravitie press product in print
and/or electronic format. If it publishes under amnames two (print and online) press
products with different contents, they are congdewo independent services. If a publisher
does not register separately its press productddwatbe accessed online, in other words, it
does not register the service as an online prestupt, then it can be assumed that it has the
same content as the version of the press produsispad in print version, and thus, the
service provided on two different platforms is ddiesed as a single press product.

In the case of different contents, thus, when,dditeon to the necessarily different
commercial communications, the online version hafiffarent content, we talk about two
independent press products (e.g. certain colummsmaly published in the online version),
and, thus, both the print and the online pressymisdhave to be registered. In this case, with
respect to thaétle of the two press products, in the course of therexation of the similarity
of names, it has to be taken into account, if thenfler and the publisher are the same and
they wish to publish the online newspaper undeitla similar to that of the print version
(although it has a different content, and, accalginformally it is considered an independent
press product, but at the same time, it is in ctetaion with the print publication).

It has to be noted that the registration does agela legal consequence, pursuant to
which the employees of the registered press predaatomatically would be considered
“journalists”, or that only the employees of regreid press products could be qualified as
“journalists”. Registration only pertains to theegs product itself and has no legal
consequences as regards the employees. (At thetsaaeArticles 6-8 of the Press Freedom
Act provide certain rights to employees or otherspas in work-related legal relationship
with the media content provider, and, thus to “falists” as well. The question as to who is
gualified as a journalist has to be examined orase dy case basis, because it cannot be
defined in the regulation in a general sense.)

2.3.2 Online press products

Online newspaperandnews portalsare types of services that are specified by namntbe
concept definition of “online press products”. Altigh we cannot find the definition of these
types of services in the act, the legislator, bywiaing the term “newspaper”, clearly refers
to the fact that online press products are publishe similar way and means as printed press
products (newspapers).

The sharp distinction between online newspapersnamgs portals would be difficult
and also unnecessary, because in the regulati@se tiservices do not appear as the
differentiated subjects of rights and obligatiobe publishers of press products may call
their services at the same time online newspapaisnaws portals. In the course of the
performance of their registration obligationssithe publishers themselves who carry out the
categorization and fill in the registration formtasvhether they consider their services online
newspapers or news portals. As regards their rights obligations, it is irrelevant, under
which types of online press products they categdteir services.

For the interpretation of online press productsmeg/ be assisted by previous judicial
decisions that interpreted the concept of periddpapers in an extensive manner. The
decision of the Budapest Court of Appeal publisheder Decision No. BDT 2009 2148
concluded that if an online news portal carries m#dia activities, and, thus, it has an
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editorial staff, imprint, continuous publicati8h,contact information, updates, as well as
provides news and publishes articles, then it b#ssessential and content elements of a
periodical paper, and, therefore, the obligatiompmass correction applies to it and is subject
to the Press Act. In its Decision No. 2.Pf.20.798&3, the Budapest Court of Appeal
concluded that if a press product is regularly [@higld on the Internet, has an imprint, an
editorial staff and an editor-in-chief, then it cha considered as a periodical paper. In its
Decision No. Pf.1.20.369/2005/9, the City of &yCourt of Appeal imposed similar
conditions on online press products (that at theé, eontrary to the judgement of the trial
court, it did not qualify as a periodical paperkrgl the court examined whether the given
website was published with continuously updatedtemnand the same title, several times,
practically daily, within a calendar year; whetlte permanent topics on the top of the
website could be read, which were identical witl ghassical columns of daily newspapers;
whether in addition to mere news communicationregularly published written pieces
belonging within the scope of the genre of jousralithat were in part as original and in part
work of authorship adopted from elsewhere (editesivey news reports, articles or
interviews); whether the year and also the dateevdsplayed; and, in addition, whether it
was identical with traditional periodical paperstsfunctions and impact.

In this sense, thus, every such press product beigtonsidered as amline press
product(in other words online newspaper or news portalictyhin its function, appearance
and impact is similar to printed press productsl, which is offered as a business service, for
the content of which a natural or legal person,aobusiness association without legal
personality has editorial responsibility, and thienary purpose of which is to provide textual
or image contents to the general public for infarorg entertainment or educational
purposesthrough an electronic communications netw®dtkrhus, the emphasis is on the
simultaneous presence of these definitional elesnent

In addition to text and still images, online prggsducts may also contain moving
images. To make a distinction between these mawages from on-demand media services,
the following considerations must be taken intocact. If a moving image (a video content)
appears on the website of an online press produbedded in the text in a supplementing,
ancillary manner, we do not talk about a progranofren on-demand media service but about
the content, a part of an online press productatoimy text, as well as still and moving
images. If a website contains moving images (vifleos in this manner, but they appear in a
“television-liké manner creating a catalogue of programmes, ittbdse examined whether
the service has the definitional elements of onalmhmedia services. In practice, thus, there
is nothing to prevent a publisher of an online py@®duct to also provide at the same time an
on-demand media service (and in this case, bothcesrmust be registered). However, the
mere fact that video content is featured on thesitelof an online press product does not
mean that the given website also provides on-demaettla services. Moving images that do
not meet the criteria of on-demand media servicessamply integrated parts of the online

% Monitoring of regular publication is simple in tlvase of printed press products thanks to the ldgpbsit
copies, but as regards online press products, rilyrénere is no obligation to provide electrorégél deposit
copies. Although, according to its Section 1, thepe of Government Decree No. 60/1998 (lll. 27.)toa
provision and utilization of legal deposit copidgpeess products applies to “press products”, pumsto Article
4, it is clear that the obligation only appliesreumtly to printed press products.

%9 According to Act C of 2003 on electronic commutiiwas, “Electronic communications network' shatan
transmission systems and, where applicable, switchi routing equipment and other resources whamiji
the conveyance of signals between specific termpa@hts by wire, by radio, by optical or by other
electromagnetic means, including satellite netwofked and mobile terrestrial networks, electsictable
systems, to the extent that they are used for thipose of transmitting signals, networks used &afio and
television broadcasting, and cable television nektgjoirrespective of the type of information conedy
(Article 188(19))
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press product and are not separate services. Igéhace provider creates a catalogue of
programmes of the videos on the website of thenerpress product, then we can talk about a
“television-like” service, and it can be considered an on-demand media service.

Accordingly, videos may constitute a catalogue raigpammes if they have been collected in

a video library categorized and labelled, and tlewgr may select from the edited and

organized videos. However, the service provider mmeake the catalogue of programmes

available in other manner not only by organizingnthin a video library.

The perspective of the business service nature assigt us also in connection with
the assessment of online “diaries” (so called Blogs, despite meeting the other criteria,
websites that do not provide business servicesatravithin the scope of the act. In the case
of blogs, it is important to underline that regaglithe assessment of the service, we must
primarily start from the recognizable charactecstand not the name. We can differentiate
between countless types of blogs, but the stagoigt in the case of all of them is that they
are generally not subject to the act, considerivag &lthough they may be able to address a
large portion of the general public, they do nottllis for the purpose of providing business
services. However, if a blog qualifies as a busnssrvice, then the missing definitional
element is realized, and the given service callddd” may become subject of the act.

As regards the “editorial responsibility” definitial element, we can also conclude in
the case of online press products that with emplmagsithe “responsibility for effective
control”, the legislator prevented the possibiliof broad interpretation of editorial
responsibility. Otherwise, editorial responsibilitpuld also mean that the publisher is also
responsible for those media contents over the gaiiohn of which it has no direct influence.
Thus, the extent of editorial responsibility cannbé extended unnecessarily. The
responsibility covers the selection and organisatb the various contents. The fact that a
publication is edited can be indicated even byplaeement of various advertisements by the
editor on the given page (for example when an dbegnent “pops” up when an article is
clicked, or a content consisting of moving imagegibs with a commercial, or when between
the paragraphs in the text or on the left sideheftext such advertisements appear that were
also placed there by the editor of the given page).

The editorial decision made in the course of tHecsi®en and organisation of contents
and the responsibility generated in this way camldtermined in the case of an online press
product by the “editing into” the website of thevgm content. For the contents accessible
from the homepage of an online newspaper or newslpancluding the contents published
under the title “blog”, also the editorial staff thfe press product have editorial responsibility
(the publisher of the press product bears legailiig, and the author of the blog has no
liability). The publisher bears the editorial respibility for the online newspaper in this case
also, as the content of the blog in question, wiah be reached directly from the homepage,
by editing it into the homepage becomes part of dbetents of the press product. It is
important to underline, though, that this doesmetin at all the full extension of the liability
of the publisher of the press product to a congelited by someone else. If, for example, an
edited blog post is updated, after being edited ithte website, without the control or
influence of the editor of the press product andobges subsequently illegal, then legal (in
this case primarily civil or criminal but not medaw) liability can be established only with
respect to the author of the blog.

Blog posts and comments posted subsequently todhient of a given online press
product do not fall within the scope of the reguliat considering that these are not part of the
given press product. With respect to them, themsoieditorial responsibility. Thus, forums
and comment boxes on the website of the press proaginiess their contents are placed there
after editing and selection, are not governed leyRhess Freedom Act and the Media Act.
Subsequent moderation does not serve as a baseslitorial responsibility either, because
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this activity does not render the given comment boxblog an edited part of the press
product, as even in the case of contents left whted by the moderator, editorial decision is
absent with respect to the publication. (This does mean that the posts of forums or
comment boxes on the online platform provided leyghblisher of the press products may be
published on the given website without regardsth@iolegal requirements. In the case of the
violation of the limit of any right to expressiori opinion, it is the user of the forum or
publisher of the press product against whom stepg be taken for the termination of the
violation pursuant to the rules of the E-Commerax, &s well as the Civil Code and the
Criminal Code.)

As regards the assessment of ,linked” contentsaiit be stated that the manner of the
publication, placement and relation to the presslpet of the link determines the evaluation
of the content that can be reached through the Tiftle question as to whether the linked
content should be considered as edited contentthar words, part of the press product,
should be analysed on a case by case basis. Evtetaii be established about a link that it
qualifies as edited content, the content and maohttre communication together determines
the illegal quality, in each case, for example, libevembedding of an article containing hate
speech in the form of a link into another artidd@wsld be judged. If in this case, the content of
the link is subject to scholarly analysis or puldlebate, and its authors exclusively post it for
the sake of clarity, and call attention to the gdé nature of the content and distance
themselves from it, then the further communicafimansmission) of the infringing content
does not constitute another legal violatl8rThis does not mean that the publisher can be
liable for the Twitter stream running on the websliecause it is not part of the press product.
The publisher is only liable for the content thatswadopted from it and edited into the press
product.

As to the “business service” nature, we have te ribat the application of Google
AdSense or placement of some banners does notsaeitgsnean that we talk about a
business service (especially, if from the giveneatisement not the editor of the content of
the website but its operator generates incomet isrthe same in the case of the Facebook
page of a given press product, as it is not théoedif the content that strives to generate
profit from the uploaded contents). For a servizdall within the scope of the act, it is not
enough to receive income in an “ancillary mannednf the given service, but business
services have to be primarily provided with takiegonomic risks (naturally, actual
generation of profits is not a precondition in dase of online press products either).

2.4 Assessment of “complex” services

If a service provider through the same or differefgctronic communications networks
provides more than one service, they have to besasd separately by types of services and
not together as a “complex service”.

If the services of a website partly fall under teinition of online press products and
partly under the definition of on-demand media B&s, then both services must be
registered. In case an online press product catairvision-like audiovisual elements with
the primary purpose of providing media servicesntthese elements may be classified as on-
demand media services, and thus, the service mowids a registration obligation with
respect to both services. The reason for this @& the media content providers in this
situation enter the market not only as a pressuympdbut they compete on the same market
for the same audience with the other media serprowiders, and thus, they have to be

0 Cf. Decision No. IZR 191/08 of the German Fed@alirt in the “AnyDVD” case, where the court fourt
the link of the “heise online” news portal pointit@ya pirated software was not illegal.
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subject to the same rulés.As we previously wrote in the subchapter on onlpress
products, it can be established that the audiolvisuatents similar to television programmes,
published by the service provider on the webpaganodnline newspaper (thus, for example,
“television-like” videos accessible on the webgifean online press product), meeting all the
definitional requirements, qualify as on-demand imegrvices? whereas the content on the
given website consisting of text, still images, vasll as moving images and videos not
qgualifying as on-demand media services, connectédet content of the text, is considered as
press product An article and attached photo gallery can be c®sd as a press product, as
in this case the still images are displayed noa aart of a programme, thus not as a media
service.

If a service provider provides more than one typeservice or produces various
contents and some of those are under the mateapesf the acts and some of them are not,
then the distinction between the given contentstipe@gxamined first. In the case of websites
where only one distinct part of the service prodide.g. the content of a subpage) meets the
definitional elements, only that page has to besteged independently as an online press
product. If there is no possibility to formally dile the given service, then it has to be
examined whether the given service as a whole itotest an activity that falls within the
material scope of the acts and not whether aletaments of a website (interface) constitute
such activity. In this situation, if there is ncstilnguishable subpage, technically the given
website is registered, but the registration pestainly to those contents that are considered as
press products or media services, and thus refystraaturally does not concern the other
contents of the website. However, in the coursehefindividual evaluation, it cannot be
disregarded whether the purpose of the servideeiptovision of the programmes, texts, and
images, even in exchange for a fee, to anybody,vdrether the format and content of the
media content provided can be compared to televis@dio or the press. Thus, registration
may be required even in the case of websites gontaa mix of private communications and
edited content (naturally, only with respect to thedia contents of the given website).

3. Summary

The legislator adopted a dynamic definition of naeskervices and press products to conform
with their technical developments. When examinihg fulfilment of the specific criteria
regarding the specific services, it is not the nafnie activity to be evaluated, but primarily
the assessment of the actual service providedwhiatletermine whether or not the given
activity falls within the material scope of the nesgulation.

The starting point is that private communications ot subject to the regulation of
the acts. The Press Freedom Act and the Media é&aiat provisions only with respect to
mass communications. In addition to the specifiy kifinitional elements (,business

"L See Recital 24 of the Preamble of the AVMS Direxti

2 In conformity with the decision of ATVOD in th8unday Timesase:http:/www.atvod.co.uk/regulated-
services/scope-determinations/sunday-times-vidaady,, where the ATVOD found that the video library on
the electronic version of the Sunday Times wasrademand media service and not merely a part obtitiee
press product, as it was such an independent assggevice, which offered a media content thattelesision-
like, not ancillary to the content of the newspapéewable at any time and edited into a catalogtie
programmes.

3 If media service providers provide both linear amddemand services, or if publishers of press yotd
publish both printed and online press productssymamt to Article 41(5) of the Media Act, they atdigated

to register their media services and press prodiggiarately. If a service provider provides varieasvices
both as publisher and as media service providéuralty, registration, separately for each servisea basic
requirement in these cases as well.
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service”, ,editorial responsibility”, ,informationentertainment or educational purpose” and
»providing content to the general public”), as @gorting principle, in the case of on-demand
media services, their similarity to television (i@dmedia services, and in the case of online
newspapers, their similarity to printed periodipapers should be examined.

Thus, the new Hungarian media regulation, in canfty with the objectives of the
European Union, contains harmonised provisions wa$pect to services playing similar
roles and competing for the same audience in tbeggs of mass communications.
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