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Decision 165/2011. (X11. 20.) AB of the Hungarian Constitutional Court
on the Media Regulation

At the end of 2010, the Hungarian Parliament adbpte Acts (Act CIV of 2010 on the
freedom of the press and the fundamentkls on media content, [hereinafter: Press Freedom
Act] and Act CLXXXV of 2010 on media services andss media [hereinafter: Media Act]),
thereby rearranging the landscape of media regulati Under its decision No. 165/2011
(hereinafter: the decision), the Constitutional @@assed resolutions on a number of issues
relating to media regulation and the constitutidpalf regulations on the procedure in which
the Act was passed, the official supervision ofsprenedia, the registration obligation of
printed and online press products, the protectianformation sources, the obligation of data
provision, and the Media and Communications Comiones:

Summary of the decision

1. Having entered into force in a rapid pace withau adequate period for preparation after
their adoption, the Acts shall not be deemed a®nstidutional per se. Due heed shall be
given to the extent the particular piece of legdistais beneficial or burdensome to parties
affected, and the fact that the provisions setitimth new obligations may become applicable
only after the effective date of such statutoryuteions. Accordingly, the adoption and
promulgation of the two new acts on media regutaitoto be deemed to have taken place in
accordance with the provisions of the Constitution.

2. New obligations may be imposed on printed anlherpress products as regards their
content, and these may be supervised by the Atghaiherefore this solution is not
unconstitutional in itself. Constitutionality is mditional on the limitation being narrow and
justified (necessary and proportional) and the laldity of the option to resort to Court to
challenge the decision of the Authority. The laidfigation is fulfilled by the Hungarian
regulation, with particular obligations pertainitogpress products deemed unconstitutional on
account of the requirement relating to necessity pioportionality, while other obligations
are deemed constitutional.

3. The obligation to have printed and online pras&lucts registered shall not be deemed to
limit the freedom of press, provided proper guagasatare in place. The Hungarian regulation
at issue does include such guarantees and shadfdhe be deemed constitutional.

4. As for the rule relating to the protection ofoirmation sources, appropriate and detailed
legal guarantees shall be in place. The regulatstradl be deemed constitutional when the
opportunity to resort to Court is available, thentty of information sources may only be
revealed in justified cases, and when the princigfieproportionality and subsidiarity is
respected under the regulations. Protection ofrinédion sources in current regulations
constitutes a significant yet still insufficientwi@opment in contrast to the former regulation.

5. The rule under which the Authority has the rigiitlearn and handle personal data of
Clients and information qualifying as business secis deemed constitutional. Protection of
data falling within the scope of attorney’s secwsdtall be ensured on Client’s side in addition
to the protection provided by the attorney.
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6. The obligation of data provision — for genenatl ainspecified reasons — beyond the scope
of official procedures is deemed unconstitutional.

7. The existence of an institution or Commissiogritled to act — albeit without real official
powers — but under “quasi official powers” in réat to content affecting the freedom of
press and editorial freedom is prejudicial to theeflom of press and therefore
unconstitutional.

No. 1. The issue of unconstitutionality concerning the way the Media Act was enacted
and announced

Under its decision, the Constitutional Court — bypcurrently rejecting motions under Article
2 (1) of the Constitution - has established - ilatren to the shortness of time between the
adoption of the Media Act by the Parliament anddfiective date thereof, that is, the issue of
invalidity of the regulations under public law -athinvalidity of the regulations under public
law is not in place.

Under its decision, the Constitutional Court hasladshed that the legislator failed to allow
sufficient time for familiarisation with the newgelations and for taking necessary measures.
At the same time, it is to be established thateumd ,Transitional measures”, the Media Act
stipulates the applicability of certain regulatiomsh a date other than its effective date of 1
January 2011Under its decision, the Constitutional Court h#idse provisions sufficient
(covering the transformation of broadcasting age@s on terrestrial broadcasting licence
into administrative agreements, sanctions appleailon-going procedures and regulations
relating to printed and online media products).

Under its decision, the Constitutional Court emjBesthat the Media Act stipulates a range
of new regulations beneficial to media market agteiting as examples the new method for
calculating advertising airtime, new advertisingtiogels and the regulations on market
concentration.

No.2 Regulations on the press

Under its decision, the Constitutional Court hatldshed that the obligation relating to
human dignity (Article 14 (1) of the Press FreedAnt), the rights of persons interviewed

(Article 15 of the same Act), human rights (seneetwo of Article 16 of the same Act) and

the protection of privacy (Article 18 of the samectA constitute an unnecessary and
disproportionate limitation on the freedom of pred$he other obligations (namely,

prohibition of hate speech, protection of constiél order, the prohibition of coverage of
persons under humiliating and defenceless conditipnotection of minors, limitations on

commercial announcements) may be imposed in theirewt version as a constitutional
obligation on the press.

The Constitutional Court paid particular attenttorensure that the legal consequences of its
decision do not affect the regulations on medizises, therefore the Court resolved to define
the consequences of unconstitutionality in the exndf the provisions of the personal scope
of the Press Freedom Act and annulled the expmes&ad relating to published press
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products” as set forth in Article 2 (1) of the Fdeen of Press Act, effective 31 May 2012. In
so doing, the Court — in view of the fact that écthred a number of provisions on press
products constitutional — has imposed the obligattoenact legislation.

In its decision, the Constitutional Court has esthbd that the new media regulation allows
for media content to be brought under the contf@roauthority. Follow-up audits instituted
ex officio— and the imposition of sanctions, if any — cdog#i a limitation of the freedom of
press, which may not be deemed unconstitutionaliged that effective and essential control
by the Courts is available and the limitation pagbke test of necessity and proportionality.

Examination of the Press Freedom Act and the Médiareveals that the Authority has
powers to check compliance with the provisions kdidvn in Articles 14 — 20 in cases of
printed and online press products. The Constitatidbourt therefore examined in detalil
whether the limitations set forth in Articles 14-@80the Press Freedom Act may be deemed
necessary and proportionate when applied to thespre

The Constitutional Court — in examining sentence iwnArticle 16 of the Press Freedom Act
and Article 17 (1) of the same Act on the prohdnitiof inciting hatred — cited the provisions
of its former decision, where the issue of incitimgred was held to constitute a constitutional
limitation on the freedom of press. It is basedtlos fact thatit is ipso facto impossible to
have media content that rejects the core valuagastitutional democratic rights as a means
to formulate and elaborate democratic public opimio

Action taken in pursuance of Article 14 (1) of tReess Freedom Act and sentence two of
Article 16 of the same Act (protection of humarhtgyand human dignity) is to be deemed as
special proceedings by the Media Authority whichn &t the protection of the “institutional
content” of human rights. Under its decision, than&titutional Court makes a reference to its
former decision also in this case (Constitutionau decision No. 46/2007), according to
which the Media Authority - in proceedings insté@dtfor the protection of human rights —
will resolve on matters other than individual rightin comparison with the impact
audiovisual media may exert, printed and onlinespm@ay have a sharply different impact,
therefore this powers to act — in this form covering humaghts in general — is to be
deemed as a disproportionate limitation'that is, its application to the press is
unconstitutional.

In contrast to the above, the statement of factlmidsdown in Article 14 (2) of the Press
Freedom Act (the prohibition of coverage of persamsgler humiliating or defenceless
conditions) is suitably narrow — as held by the §ibational Court — to allow Authorities to
act also in relation to the press. The absencerotation of capability to protect individual
rights covers cases where the Authorities haverititeful powers to act, therefore in this
context the regulation is not to be deemed to domstdisproportionate limitation on the
press.

Under its decision and in line with its former pdree, the Constitutional Court gave no
separate examination as to the content and soumndrigtie provisions of the Freedom of
Press Act and accepts their limiting propertigdotection of minors after all is based on
public morals, the scope and content of which igesti to locations and times'Under its

decision, the Constitutional Court has establistied the provisions on the protection of
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minors are not to be deemed as disproportionateljirig in its properties even in case of
printed and online press products.

In examining Article 15 (withdrawal of statement dwvato the press) and Article 18

(protection of privacy) of the Press Freedom Abg Constitutional Court held under its

decision that in such cases an identifiable peisamplace vis-a-vis the publisher of the press
product, with his definite and enforceable civdhis. Therefore, limitations allowing action

by public administrative bodies (Authorities) totarvene in case of violation and

enforcement of individuals’ rights should not bepiace.

In examining Article 20 (restrictions on commercaalnouncements) of the Press Freedom
Act, the Constitutional Court held under its demisithat commercial announcements are
intended primarily to attain financial objectivelgerefore their publication — in contrast to
opinions regarding public life — will entail a mutdwer protection of the freedom of press,
resulting in a justified need for a wider scopepodtection by the state. The limitation is
justified by the interests of the group being téedewith commercial announcements. In its
decision, the Constitutional Court referred to afeits former decisions that held such
limitation to be directly affecting the advertisefreedom of commercial announcement while
only having an indirect effect on the publishertled announcement — in this case the media
content provider — rendering the difference betwemious media outlets irrelevant.
Therefore, under its decision, the Constitutionabu€ held the regulations to be
constitutional.

No.3 Registration of press products

In its decision, the Constitutional Court held alation to the obligation to register press
products that the provisions of Article 5 (1) oétRreedom of Press Act and Articles 41 (2)
and 46 of the Media Act as constitutional.

Pursuant to the position of the Constitutional €@grlaid down in its decision No. 20/1997.
(1. 19.) AB: ,the mandatory reporting and registration of tempgraeriodicals and the
public communication thereof are to be deemed aditional and necessary means of press
administratiori.

The Media Act imposes the obligation on the Auttyotd have all press products registered.
When the necessary conditions are subsequently uefdlfiled <as at the time of
registration>, registration shall be reversed. th decision, the Constitutional Court has
established that the obligation of reporting imgose burden or limitation on the publication
of press products, registration brings about arated and transparent situation in the
settlement of legal disputes between market a@ondsdisputes involving the press product
and private individuals.

The Constitutional Court held in its decision tha#] in assessinghe regulation we can
come to the clear conclusion that fulfilment of tle@orting obligation, the mere fact of
registration — beyond its official nature — will nompose a limit and in particular will not
hinder the publication of press products. In aduitiit will allow clear identification of the
publisher and founder of the press product andgleson in charge of the particular press
product, rendering it easier to settle any legaspilite between market actors and disputes
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involving the press product and private individuafs the same time, any legal dispute
concerning the title and content of the press potslwill be subject to the determination of
the Courts, which — excepting the case when indnmgnt is established by the Court with
final force — may not be sanctioned by deletionmfrthe registry in accordance with the
Media Act.The registration of press products therefore ibeodeemed a necessary and
proportionate limitation of the freedom of press.

No. 4 Protection of infor mation sour ces

A regulation imposing the obligation on journalistsevealing their information sources is to
be deemed as a significant limitation of the freaduf press. For this reason, it is of crucial
importance that such limitations are regulatedemgidliation and that appropriate procedural
guarantees are in place for the protection of@benalists and their information sources.

In the context of protection of information sourcéise relationship of trust between the
person delivering information and the informatioouice deserves protection. Pertaining
provisions of the Press Freedom Act are to be ddemkne with the Constitution when they
provide for the right of protecting information soes of journalists to be exercised even in
their relations with the Authorities, however, tabsence of relevant guarantees renders
Article 6 of the Press Freedom Act and the enégal system in violation of the Constitution
by way of omission. In its decision, the Constintl Court held that the protection of
information sources was formerly absent in criminmabceedings, therefore the new
regulation should be deemed as a significant dewedmt, albeit one without sufficient
guarantees.

The Constitutional Court held in its decision thequlations relating to civil proceedings and
the general public administration procedures age alarred by omissions, failing to provide
for the protection of information sources, thereftine Constitutional Court has established
“regulatory failure concerning procedural guarantwef protecting information sources to be
existing in general, in the entire legal systearid not in connection with the Freedom of
Press Act alone.

Article 6 (2) of the Press Freedom Act providesédrercising the right of information source
protection as a civil right in Court or officiargredures on condition of fulfilment of the
obligation to prove the grounds thereof. In otherds, the media provides may resort to the
protection of the identity of the information soeycwhen capable of proving that the
information was released in the public interester€ffore, the Authority does not have to
substantiate the need to reveal the identity ofitf@mation source as the media provider’s
failure to prove that the information was releasedhe public interest will suffice. The
burden of proof allows quite a wide opportunity fionitation and no constitutional objective
substantiating the obligation to ensure protectbmformation sources subject to burden of
proof may be defined, therefore the ConstitutioBalurt has annulled the last sentence of
Article 6 (2) of the Press Freedom Act.

In its decision, the Constitutional Court has réeddhe failures in the new regulation, and in
view of the practice of the European Court of Hunkights has defined the requirements
under which the violation of the Constitution bgikdative omission may be remedied.

These criteria include:
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a) opportunity to resort to preliminary Court revisiagainst the first decision;

b) the statutory limitation shall be in accordancehwvitie provisions of Article 10 (2) of
the European Convention on Human Rights, thatimitdtion shall be properly
substantiated;

c) limitation is possible only when the Authorities dot have alternative ways to obtain
the particular information;

d) the limitation should be proportionate, that isye@ing the identity of information
sources should take place in exceptional cases w@rign so justified by threat to
human life or health or particularly significantlie interest;

e) in the context of protecting information sourcds bpportunity to reject delivery of
documents, deeds and data media shall also bedebfar;

f) no burden of proof may be required for the exeroistne right of information source
protection.

In the position of the Constitutional Court, prdtec of information sources may be deemed
genuine when the journalist is in the position &ect delivery of information <on his
information source> and the various proceduralslagive acts clearly provide for the
exceptional cases when the journalist is neversselebliged to cooperate with the
Authorities, with the opportunity to resort to reian by the Court. Based on the above, the
Constitutional Court has not established the urtdotisnality of Article 6 (3) of the Press
Freedom Act either.

No. 5. Obligation of data provision

In conducting its procedures, the Authority necelysaollects and handles personal data,
such data however may be limited to data nece$satlie identification of the person subject
to the procedure. As long as the constitutionaéctdje of data handling is in place, the need
to limit the right to self-determination relating personal information may also be deemed as
constitutional. Under the obligation of data prass those involved are obliged to provide
data as defined in Article 155 (2) of the Media ,Ather than their personal data. Data
collected and handled by the Authority in condugtite procedure are necessary for the
»success” of the particular procedure, thereforythre linked to the objective of such data
handling, namely for the Authority to pass its tason. In its decision, the Constitutional
Court deemed motions challenging the provision®uicle 155 of the Media Act on the
grounds of lack of link between personal data hagdiland a particular objective as
unsubstantiated.

The obligation of data provision - and in conjuoct therewith, the obligation of data
provision relating to business secrets — are thansé¢o apply particular rules of substance
and the limitations in place regarding the freerapen of the media, therefore the Authority
has vested interests in obtaining the relevant idapairsuance of constitutional objectives. A
significant component of statutory legislationasensure that business secrets learned by the
Authority are protected from disclosure to otherrkeaactors, which is duly available under
Article 153 of the Media Act. Based on the foregpithe Constitutional Court — under its
decision — rejected the particular motions.

In one of its former decisions (Decision No. 192/20(XI. 18.) AB), the Constitutional Court
already put forth its position in relation to theofection of attorney’s secrets thahe
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protected documents containing communication betwke party subject to the procedure
and his attorney may not automatically become pérthe procedure, and in case of their
seizure, the client shall have an opportunity tekseemedy with suspensory effect against this
mode of evidencing”.Pursuant to the provisions of the Media Act, add hey the
Constitutional Court under its decision, the Auttyomay oblige the Client to furnish the
Authority with the documents containing communigatbetween the Client and his attorney
or legal representative. When the document comigimiso protected secrets may become
part of the procedure, the Client shall have thgoojinity to seek legal remedy. Should the
Authority order that the confidential informatiore lisclosed, the Client shall have the
subsequent right to seek legal remedy by the Caurgther words, the party obliged to
furnish data will have the right to seek legal resnenly after the attorney’s secret shall have
been known by the Authority.

As stipulated in the decision of the Court, theesloe of relevant regulations — similarly to
regulations relating to data subject to protectdrinformation sources — will give rise to
unconstitutionality arising from omission in legigbn in violation of the provisions on the
constitutional rights to seek legal remedy.

No. 6. Obligation of data provision beyond official procedures

Under its decision, the Constitutional Court hasldgshed that the data provision procedure
laid down in Article 175 of the Media Act is not amdependent official procedure, but is
intended to serve as a preparation for the paaticofficial procedure. Since data furnished
under Article 175 of the Media Act may be obtaifmgdthe Authority also in the framework
of its other procedures, no grounds for continupresence of the Authority may be found.
Data provision required as in the foregoing assum@gneral and uncertain objective that
may be attained by the Authority in the framewoflther procedures conducted by it. At the
same time, in procedures instituted in line withide 175 of the Act, the Clients may not
know for absolute certainty whether they becamgesuilio an official audit or a procedure
for the preparation of a supervisory procedure lay wf the data provision on their part,
therefore Article 175 is held unconstitutional.

No. 7. The Commissioner for Media and Communications

In its decision, the Constitutional Court — in exaimg constitutionality of the regulations

relating to the Commissioner for Media and Commaitins — held the provisions of Articles

139 — 143 of the Media Act as an unnecessary liroitaon the freedom of press, and without
examining the requirement of proportionality it aled the same Articles with effect of 31

May 2012.

As the Commissioner for Media and Communications pawers to assess issued falling
within editorial freedom, under its “quasi officipbwers” will have powers to intervene in the
operation of the press. In addition, legal actschating its procedures may have substantial
impact on the operation of media providers, besite®pportunity to officially intervene
under any of its powers. Based on the foregoing, @onstitutional Court held under its
decision that the institution of the Commissioreedéemed as a limitation of the freedom of
the press on account of its powers vested withdien the Media Act.
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The Constitutional Court furthermore held underdégision that if is not constitutionally
justifiable for the Commissioner to act against ragoroviders and the publishers of press
products in case of violation of unspecified ,eqbie interests” or the threat thereof — even

in ways affecting editorial freedom’'The regulation is therefore deemed an unnecessary
limitation on the freedom of press without any ddanosonal objective.

This summary has been prepared by: The Media Cbuwicthe National Media and
Infocommunications Authority



