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1. Purpose of the consultation

After having revolutionalisedommunication between people (and increasingly often, machines) and
access to information, the driving force of our accelerated wérldhe Internetd is about to
transform the media market, antd affects notonly market players but also the regulatory
environment and legislation must adjust to this process. In the United States, online content provision
and the secalled overthetop (OTT) content providers have unmistakably left their mark on the media
and electronic communications markets alreadys Titeind has reached Western Europe as well, and
even in Hungary, some market participants and a handful of trailblazer OTT service providers have
launched this new type of online services already.

Over the long run, online content consumption may transtbermedia system fundamentally and

with that in mind, the National Media and Infocommunications Authority (Authority, NMHH) wishes

to address the phenomenon proactively. The evolution of the new system is expected to be a lengthy
process, but it has stad already, and the fact that more and more OTT content providers have
emerged in the domestic market is a clear indication of this fact.afnhlysisis intended to provide

an overview of the market of OTT content provision, the technological backgranticdpated market

trends and the arising regulatory issues. The scope of this analysis cannot cover all details due to the
complexity of the subject; indeed, this paper is the result of preparatory work aimed at identifying the
areas where legislators caithe Authority responsible for the implementation of the law may have
certain tasks to tackle in the near future.

The new market participants, the expansion of the media market value chain and the conflicts
inevitably arising in relation to the rearrangent have increasingly become the focus of attention
inside the professional community, from content creators through media service providers to
electronic communications operators. Accordingly, in consideration of the increasing popularity of
OTT contentprovision and its (expected) impact on the media and broadcasting market, the Authority
is initiating a dialogue with market participants and stakeholders. All market participants have a vested
interest in the currently evolving and sewmrbe implementedmedia system and its smooth
functioning; this is a matter that equally concerns all players. It is a key priority of the Authority to
ensure that the responses given to any regulatory questions and challengesfatméed and, as far

as possible, conasual. Rather than offering unequivocal statements, we intend to formulate questions
in order to facilitate a multilateral discourse about this important subject.

! Pursuant to the relevant constitutional principles (the applicable permanent practice of the Constitutional
Court), solely in individual administrative cases and procedures commenced in accordance with Act C of 2003
on Electronic Communications (Electrof@ommunications Act), Act CLXXXV of 2010 on Media Services and
Mass Media (Media Act) and Act CXL of 2004 on the General Rules of Administrative Proceedings and
Services (Administrative Proceedings Act), in the context of the statement of facts estalpishdide thorough
inspection of the circumstances of the case, the NMHH may apply and interpret the relevant legislative
provisions, and shall be entitled to incorporate thereof in administrative decisions. Pursuant to the constitutional
principle of beirg subject to the Administrative Proceedings Act, in respect of legal issues arising outside of the
legal relationship entailed by the administrative procedure, within its administrative competence the NMHH
shall not be entitled to adopt a definitive resiola containing legal interpretations or affecting, in any manner,

the substance of future administrative proceedings as, by doing so it would circumvent the provisions, guarantees
and remedy procedures defined by the Administrative Proceedings Act. lackhef a thorough inspection of
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This document is divided into three main parts. In the first part we describe the visiiids Of
developments affecting the media system; the second part presents an overview of the market of online
content providers, market participants, trends and service provider strategies. The main emphasis,
however, is placed on the third part, whichdisdicated to regulatory challenges. In this part we
collected the questions that may affe@ consumers, viewergii) media content providers,

(iii) electronic communications operators &I OTT service providers.

Please provide your answers to theestions asked in this document (in the blue textbox) and send
any comments you may have about this subjeabttilonzultacio@nmhh.hiby no later than 31
January 2015. Please note that we will protect your anibyiymhile processing and publishing the
replies and comments received.

the details of the case, therefore, the competence of the NMHH shall be limited to the provision of general
information regarding the legislative provisions related to the specific issues. Consequently, the contents of thi
documents may not be considered as the official position of the NMHH.
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2. The media systenn transition

Mass media exerted a fundamental impact on the social development of the 20th century. Rather than
fostering interaction between persons (poospoint communication), the media facilitated the
widespread dissemination of individual opinions (pagatultipoint communication). While this type

of oneway communication had already characterised the print media, with the emergence -of audio
visual content media content gained an enormous persuasive power and has become more influential
than ever. The opinieforming capacity of the media and hence, its role in the democratic operation

of the society is understood and experienced by all players. This has led directly to the formulation of
the existing media regulation framework, which prescribes adequate pegrém ensure that no one

can abuse this power of influence (e.g. regulation on the concentration of media ownership), that
media consumer audiences have guaranteed access to certain content of public interesal{dte so
mustcarry rules) and that dizens benefit from balanced and diverse information dissemination. To a
certain degree, these classical medi a regul atio
speech and the free disposal over property. This restriction, however, is walnarkedconcept of

t he medi dodning power, winiah nalls for guarantees in order to protect public interest. As a
matter of course, this power of influence increases in line with viewership and listener rating.

Initially, when only public servicéelevision and a couple of commercial TV channels were available

to households, viewership and attention were divided between a mere handful of players, which
boosted the influential power of certain media (persons controlling the media, the goverrvaent) e
further. For media services the limited capacity of the transmission infrastructure was a significant
barrier to market entry at the time. In order to appear on analogue terrestrial broadcasting platforms,
media service providers had to bid for spetimights at tenders and, compared to the current supply,
the gradually implemented cable networks could ensure access only to a limited number of linear
media services.

Content production m Distribution

TV Programme
production

JIMITA

Film studios Publicbroadcaster Analogue terrestrial platform

Sport associations
Chart 1: Content distribution value chain of ffeest

Owing to technologicaldevelopment, access to transmission systems improved spectacularly,
primarily thanks to the development of certain technologies (digitalisgtamito the appearance of
alternative broadcasting methods (e.g. IPTV). By now, hundreds of media seracgghar the

reach of consumersyhich obviously exceethe Gabsorption capacifyof the average viewer. As a

result, from the scarcity of resources and transmission capacities the emphasis gradually shifted to a

2 Terrestrial broadcasting and the digitalisation of cable and satellite programme distribution multiplied the
transmittable content volume.



NISTEGNAL RIS AND H-1015 Bud t, Ost tca 23-25. « H-1525 Bud t, PO.B :
5 Budapest, Ostrom utca 23-25. « H-1525 Budapest, PO. Box 75
INFOCOMMUNICATIONS Phone: (+36 1) 457 7100 - Fax: (+36 1) 356 5520
I I | l AUTHORITY*HUNGARY E-mail: inffo@nmhh.hu « Web: www.nmhh.hu

new bottleneck, namely, the limited ability viewers to pay attention. In other words, while media
providers competed for transmission capacity in the past, today they fight for the attention of the
audiencg It should be noted, however, that the obstacles to entry to the broadcasting market stil
persist due to the existence of entry barriers and the materialisation of sunk costs.

Content productio Aggregation Distribution

TV programme
production

Digitial texrestrial platform Set-top-hox purchased

by the viewer

Publicbroadcaster
Satellite platform

<
" . Free-to-air commercial )
Film studios . s
broadcaster Cableplatform Set-top-box provided by 8
the distribution service
Sport associations Pay TV broadcaster IPTV [l

‘Community’ media
service provider

Chart 2: Content distribution value chain of firesent

The statements above characterise the present. What does the future hold? We do not have to be
fortune telers to see that television, more precisely, content consumption and communication are
about to undergo a revolution and that major changes are held in store for supply and consequently,
demand, the signs of which are already perceivable. The driving feféed these changés as is

the case in numerous other aréasis the Internet In our opinion, the biggest change will not be

elicited by the number of available TV channels and other media services that grow rapidly in line

with the surge ininternetcontent. If the change would be limited to this, it would merely be a
continuation of the process that started in the
the following trends{(i) changes in the content distribution ecosystémiransbrmation of the role

of Atraditional medi ao and it s(ii)@drasécriransfarmatiohe ¢ | i n «
of content consumption methods. Obviously, these processes are interrelated, the essence of which can
be summed up as follows:

()  The most important change in the ecosystem of digital content distribution is the replacement
of the previously prevailing Adigital fortre
where content and transmission services can be distinctly separateell, they should be
separated. In the previous system the content provider could reach the consumer only by
making arrangements with the service provider transmitting the signal through its network.
Consequently, the broadcaster exercised control oli@hwnedia service could have access
to its network, and transmitted the signal to the-eser through a dedicated, managed
network. This restriction is eliminated by the fact that subscribers can access the services of
media providers and independent e aggregators through theitternetaccess servige
without the involvement of the content distribution provid€hese serviced i.e. those made
available online, outsi de avefcalledloethadap (AT cast er
contentsenices.

3 Of course, media providers were alwaysngeting for the attention of viewers, but the few media operators
gaining access to the scarce transmission capacity w
given the limited number of competitors.
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Distribution service provider

wwalled Dedicated infrastructure € >

garden™ Conditional
content access system

A ‘closed’ Pay TV ecosystem

Online OTT content services
content

‘Open’ Internet

Chart 3: The closed system of content distribution vs. OTT content transmission

(i)  Mobility and flexibility are becomingbasic expectations in respect of infocommunications
technologies, and this aspect plays an increasingly important role in the way we consume
content. While in the past we exclusively consumed linear (real time) media services where, to
put it simply, the media provider decided what we can watch and tstend whenijn our
dayswe see a proliferation of eslemand media services. Practically, the viewer took over
control over when and where to wattle content being offered. @he long run, this process
may reduce the role of certain media services & democratic discourse, given that
consumers do not encounter any unwanted content. This trend had been also observed in the
past, when increased capacities provided an opportunity to offer a separate television channel
for specific communities sharing tsame (political) views. The ample channel supply already
allows viewers to skip commercials and watch only movies, for instance. The trend, however,
may become even stronger in such ardemand media environment where viewers are even
less exposed to séce providers: they can choose the time and place of content consumption,
as well as the intended content itself. This phenomenon calls into question the legitimacy of
the effective media regulation tools that were intended to ensure that the media has an
exceptional role in the social debate, and the question arises whether these regulations should
be revised in order to enforce their underlying objective, public interest.

(i)  As regards the tools of content consumption, up until recently, audiovisual tevdsen
consumed exclusively through the television set, while radio sets were used for the
consumption of radio media services. Such device concepts are slowly losing their
significance. We can predict that dadeViyce®o
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connected to thinternet(smartphone, tablet, phablet, PC, television) will be screen size, and
this can be viewed as an important consequence of the converge that started in the 1980s. As a
result, we now have access to any content on anyelaviany time, provided that we have a
suitablelnternetconnection. Presumably, there will be an operation system running on each
device, supplemented with applications, and only a part of them will be linked to media
content. In all practicality, evenehsubscriber package or the content of the media provider

will be just one among many apps beside the already accustomed widgets (networking sights,
torrent sites, weather reports, etc.).

Accordingly, new players will appear in the value chain of cordistitibution which, as the case may

be, may prove to be a bottleneck in usersd acc
competing with the odemand media services traditionally provided by broadcasters (videotheque),
anincreasing number ainline ondemand media services have become available. Some of them (such

as Netflix) have acquired a large subscriber base, that could jeopandisgéewership and market

shared and therefore, revenués of the rest of the media providers offerioff-line ondemand
services. The operators of applicati o'ralregdy at f or n
familiar from mobile markets, are to enter the media system as new players, providing space, among
other things, to the applications of media \pders within the menu system operated by them
(optionally on multiple devices). Meanwhile, as has been mentioned above, the range of products
suitable for media consumption is growing continuously.

Public service DTT

= TV indenendent CIEG, Pt AL (Y Retail electronics
= independents i .
= Endemol, Fremantle Commercial FTA Satellite
E ITV, RTL. Mediaset
2 Cable
E Pay channels Managed devices
HBO, ESPN Managed IPTV
Film studios i0S, Android, Windows,
Disney, Studio Canal, Pathé OTT ‘apps’ MNOs MNOs Smartphones
TVEverywhere Google, Apple, Ama:zon,
- APD'S, J MNOs / Fixed ISPs Tablets
= Operator OTT: NOW TV Windows
[
= New entrant paid: Netflix, 5
° Sportleagues Videoland, iTunes, Google :5 5:;5\7/.‘}4 ;na;Zﬁj'Tc". FixedISPs Connected TV
. (?), b
PremierLeague, I0C Play, Amazon Instant Wuaki

Other: iPlayer. Youtube, Hulu Openweb Fixed ISPs Com puters

Chart 4: Content distribution value chain of fbaure (sourceAnalysys Maso)?

Online content consumption, including the consumption of online content via television, is enabled by

the recently appearing and increasingly popular Smart TVs. The concept of intelligent television,

Smart TV or Connected TVrmarelkss oa wrhiilcedhs tl eraa si n ot H
convergence of thimternetand modern television sets or digital-smt-boxes. Compared to the TV

sets and sdbp-boxes used in the past, the capabilities offered by the online interactive media may get

into the limelight to a much larger degree and they no longer focus exclusively on traditional, linear

* Apple StoreGoogle Play, etc.
5 Analysy MasonOTT video presentation for NMHH, June 2014.
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media content. This phenomenon is similar to the way in whictemetintegrated into modern
smartphones through various software applications.

Thanks to he television sets connected to tikernet (Connected T) online media content has

entered the living room of families, directly competing with the media services provided by
Atraditional 0O broadcalsternengt péahpgaoedmef @df @eBVi ksett ot
to provide access to a limited number of channels is becoming an interactive communication tool
offering nearly unlimited content, countless applications and social networking sites. Smart TV can be
viewed as a television set witfitegrated information technology features, empowering users to install

and run additional applications on a single platférm.

Connected TV refers to all television sets that provide direct access tmtéhneet through an

i ntegrated f Edornection erta linkee towheterketvia a separate indoor unit.
Compared to fitraditional 0 televisions, connect ec
content’ The platform operator, therefore, may be the manufacturer of the devitédtgeBamsung,

LG, Sony), an independent service provider (Ample, Google, Roku), or even the broadcaster itself

(e.g. the horizon gateway service of UPC). Among the television sets connectedhtertinet then,

we can distingud rsdntefieetnwade e dfds dawvt &€ e s . I n this c
TV sets with direct connection to theternet where the platform operator is the device manufacturer

itself. By contrastinternetenabled TV sets cover a far broader range of devices, including all devices

that are linked to thénternetthrough the services of an intermediary player, which could be an
integrated receiver (Google TV, Apple TV or any suitable digital decoders pdovigethe
broadcaster), a laptop, video game console orfalyeeader connected to thernetthrough HDMI

cable, eté.

Consumers now benefit from enjoying the services that used to be only available on the computer or
possibly on mobile phones (e.goYTube) on their television screens. In addition, consumers are
being provided with broader access tedamand media services. As timernetconquers the last
Aifortresso, the television screen, the barriers

® http://hu.wikipedia.org/wiki/Okost%C3%A9v%C3%AR5/08/2014]

"CSA R®gul ation: La t ®T ®es st hangemartcs ®=t r ud trdbrea mtes p
2010, p. 24
8 BARTC4¥NCZYBal §zs: ConBeatad&ulTVv piaci ®rt ®k 1l 8nc ®s Yaj

horizonton (Transforming marketiue chain and new challenges for regulators envisaged)f o k o mmu ni k § c i
& Jog, 2012/56., HVG-Orac, p. 184
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3. Definition and classification of overthe-top services

In defining OTT, we need to state, first and foremost, that the term sigtiifeesnethod and
technologyof delivering content and services. More precisely, we should refer to the services provided

i n t hi sservicasyprovddsd thiiough OTT metbod For t he sake of simpl.
purposes of this paper woOTTwénicés rdT ententtpoovistoth e m un
servicede. Generally speaki ngassewkeeddeiveredbees thearmetoyaT T s e r \
service provider that is not responsible for the transmission of the signals to thgeendsers access

the OTT servi clgernedi.a Atsh es ufcphy b ltihce OTT service pr
from, and not contracted to, th&ternetservice provide?.

The Aclassical o OTT service provider is not invao
the publicinternet Lately, howeve® precisely for tle sake of adequate qualidy more andmore

OTT service providexr are contracted to a CDNQontent Delivery Netwojkservice provider,
entrusting it with a part of the transmission. At the same time, however, the contractual relationship
does not cover the phase between the CDN provider anduhscriber. This method of service
provision isalsocalled OTT service. Subscribers arrange for their dnternetaccess themselves,
typically by signing a contract with dnternetservice provider. However, some other options are also
available to obtain a connection. Therefore, the true criterion of the OTT service is not really the
existence of the two subscriber contracts, but the partial or comprehensive wholesale contiagt cove
the transmission of the full content (signal) and the lack of responsibility for signal transmission
toward the subscriber (content consum@€TT services can be divided into two large groups.

° In principle, the OTT service does not need to be delivered via-bad®d network; in practice, however,
either in full or in part, the transssion takes place, almost exclusively, on the public internet.

1° The difference between the similarly-tRased IPTV and OTT streaming is the fact that, while the service
provider transmits the signal stream of the IPTV through its dedicated network sepeoyi the management
system, the OTT service provider delivers the content to thaiseiddevice via broadband internet connection
without any quality guarantee. In the case of IPTV, the provider is responsible for the full transportation of
media contery including quality requirements. It is precisely because of this that the OTT provider is
significantly exposed to the internet provider, as it has no real control either over availability, or the quality of
the delivery.

11
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Chart 5: Classification of OTT services

The appearamcof OTT service providers offering audio and text messaging services hits the mobile
electronic communicationsnarket particularly hard as, besidésernet accessservices, mobile
operators offer audio and text messaging services as well, which, talatds accounts for a
substanti al chunk of t heir revenues. Mobil e ope
threatened by the new services emerging onlhernet which, taking advantage of the network
capacity of mobi | ehe eywruesaheycollsect from thegudioeardi SM$ rmabkets.
Moreover, given that OTT providers do not transmit signals, their seraigesiot considered as
electroniccommunications services. Consequently, the regulatory burden associated with the audio
ard SMS services of mobile operators is far more substantial than that of the OTT providers providing
substitute services. It is no coincidence, then, that mobile operators are lobbying for the extension of
the regulation to OTT services across the Europsdon '

This study, however, is focused on OTT service providers offering (media) content services, as they
have a fundamental impact on the future of the media system. The proliferation of these services and
their impact on the media system are inteadifiby the rapid propagation dhternetenabled

television sets that empower users to consume online content on television. The merging of the
Internet a n d itraditional 0 television i s yet anot he
convergence, callig ford as in its previous phasés the reconsideration of business models, the
rearrangement and expansion of the value chain, and the appearance of new bottlenecks (e.g.
application platforms).

Do you agree with the definition of OTT services specified in point 3?

1 (See: Serentschy, Georghe \irtuous Circlei New Regulations, Innovation and Investment, How to Bring

Europe Back to the Top2013, https://www.rtr.at/en/komp/SchriftenreineNr12013/The_Virtuouscl€ipdf
[19/08/2014] ; and The Boston Consulting Group: Ref ol
Digital Single Market, (no43.) and GSMA Mobile Economy Europe 2013,
http://gsmamobileeconomyeurope.com/GSMA_Mobile%20Economy%20Europe_v9 WHR308/2014]
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4. Overview of the Hungarian OTT content provision market
4.1 OTT video use

This chapter primarily gives an overview of OTT players in Hungary. In order to place their activities

into context, we will briefly summarise the key processes playing out on the market. The broadcasting
market is fundamentally divided into tHeeeto-air and pay TV market. The pay TV market is
characterised by fierce competition that has p
offering of ordemand content services, but typically only for their own subscribers for a small
subscription or onéime fee. In addition, as multipkcreen television viewing is on the rise
worldwide, broadcasters have targeted shbscriber segments by offering their media content on
notebooks, tablets and smartphones, alongside television screens.

This puts pure OT players? such as Netfliband Amazon Prime Instant Video atie Hungarian

Fuso Premiumin competition against increasingly divensgids er vi ces of f erPayd by fi
TV operators ovecable,pay DTT,satellite or IPTV transmission systems. Due togsher vi ce 6s no v
nature, it is still not entirely clear whether a substitutive or complementary relationship with traditional

paid television services will emerge. The situation is further complicatedhbyfact that the

substitutive or complementary relationship may vary from region to region (or even from consumer to
consumer), as the content available on the different platforms and the regionally diverging demand

may create different competitive situ@is. Substitutability determines whether haad television

market will be a victim of this technological shift and whether the two types of service will jeopardise
each otherés mar ket share. 't i s i igldowhtathe t o n «
content side of the service, if we disregard technological limits. It will determine whether the content
generated by OTT players will crowd out traditiopaid television or whether it will merely be and

fi e xt r a oalopgside draditirtal servicesThe answer to this question will ultimately shape the
relationship between traditional broadcasters and OTT players in the long run.

Although accurate data is not available, it should be established in advance that the sales revenue
based bare of OTT media services of the pay TV magkeestimated at USD 171 billion in 2082

is around 2 to 3% globally, and is set to rise to 6% by 20The following figure show#\nalysys
Masonbés estimate for spendingopen pay TV and OTT

25pure OTT playerso refers to ones entirely independe
Bstatista.com, Gl obal pay alhwl rAeO/Teln useh afrreo mo f2 0tld@t atl o
wor |l dwi de f r o hitp:2wdvil.&atidtacconZsatlsfica/251543/glepaltv-revenue/[21 Aug 2014]
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Figure 6: Spending on traditional pay TV and OTT video content in Western Europe ($malysysMason)

This concurs with other expert progndéeforecasting the fastest growth for the OTT online video
rental/video streaming segment among consugtegtronic communicationservices, its compound
annual growth rate (CAGE)potentially reaching 28%. Overall, compared to the traditional pay TV
marketaffected by the marksttransformation, spermh OTT services remain marginal for the time
being, but they hold great potential for growth. The following figure illustrates that, at least for
Western Europe, the growth will primarily be driven by sulpion-based ordemand OTT video
content.
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14 Outlook insights: An analysis of the global entertainment and media outlook 2Ost
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Figure 7:Spend on OTT video services according to servicel?y(peurce AnalysysMason}’

With the appearance of OTT services such as the American Netflix, one of the greatest fears that has
emerged among traditional pdy operators is that some of their subscribers will cancel their
subscription and switch to OTVideo servicesdord cutting or will replace some of their paivV

viewing with OTT video servicezrd shaviny

The latest forecasts, however, do not substantiate these fears. According to the Analysys Mason
forecast, by 2018, only,8 % of households in Central and Eastern Eunofleuse OTT video as a
primary payTV service (i.e. will use OTT video services as their only means of gettingqraiaieo

content on their TV setf This ratio(of OTT video as a primary palV servicd will likely not be

much higher in Western Euref§4,®b6) compared to other European regidhs

Central and Eastern Europe Western Europe
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m Analogue cable m Digital cable IPTV m Analogue cable = Digital cable
B Pay-DTT = Satellite OTT video IPTV = Pay-DTT
= Satellite OTT video

Figure 8: The market share of OTT video serviceg0t3 and2018 as the primary subscription TV service
(AnalysysMason, 2013¥

Several factors support this prognosis. First of all, Hungary is also characterised by strong
infrastructurebased competition on the broadcasting market, which creates diverse supply and

18 Transactional video on demand (TVoD) consists of the consumer paying for each individual video on demand,
while subscription video on deand (SVoD) consists of the consumer paying a subscription fateorand

media content.

" Analysys MasorPay TV and OTT video services in Western Europe: forecasts and analysi£@083

August 2013, slide 27.
18 Analysys MasonPayTV and OTT video services in Central and Eastern Europecasts and analysis

2013 2018, September 2013lide 7.
¥1dem
D dem andPay TV and OTT video services in Western Europe: forecasts and analysis2P0 83
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competing rates. In the United States, for instadicavhere OTT serices are wildly popula®

market deregulatidh has created a duopoly in terms of market structure, where subscription fees are

quite elevated. On the other hand, the spread of smart TV sets, needed to access OTT content, is
expected to be lower in the CEEgion. Thirdly, market acquisition by OTT players (in terms of the

first television set) is hindered by the spreadwfidledservices, as a subscriber will be less inclined

to cancel their pay TV service if the contract with the traditional broadcaster also includes their
telephone,Internet( possi bly even mobile telephone) servi
traditond | y | oath to switch to new technology and t
provider or technologyo a service provided by a new market entrant.

However, this does not mean that OTT video services will not have a strong impact onvieernele

market in the near future. According to the referenced Analysys Mason analyaily, m&f of

households (CER3%, Western Européil,2%) will useOTT video services as thesecondary

subscription servic& This is partially because while subgitions to analogue cable services enable

access through multiple television sets, in digital broadcasting, each additional television set requires

an extra setop-box for an additional cost. As analogcable services decline, subscribers will more
likelyswi tch to OTT video services, not in the | ea:¢
periodod as part of the terms and conditions.

Central and Eastern Europe Western Europe
100% 100%
o 90% S 90%
[ o
L £
s 80% g 80%
2]
Z 70% '2 70%
z 2
S 60% 2 60%
> >
(5]
g 50% S 50%
o o
3 40% 2 0
& o 2 40%
ks ks)
@ 30% o) 30%
(2] [e))
8 i}
S 20% S 20%
e o
&  10% S 10%
0% 0%
2013 2018 2013 2018
= Analogue cable = Dlglta_l cable IPTV _ = Analogue cable = Digital cable
m Pay-DTT u Satellite OTT video IPTV = Pay-DTT
m Satellite OTT video

2L For more, seeBA L ¢ ZBAR T &4G¥ N C Z YAttempts at the Regulation of Network Neutrality in the United
States and in the European -Bpekeedd Thtee Koai ded)TomwaAdd:r
Media Freedom and Regulation in the New Media Wdlddapest, Wolters Kluwe?014

#see footnote 14 for the definition of secondary subscription service.
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Figure 9: The market share of OTT video services in 2018 as tmamrisubscription TV serviceAfalysys
Mason, 2013y

The following figure shows the expected predominance of OTT video seagaesecondary pay TV
servicein the upcoming years, in an annual breakdown

45
40 mOTT video
35
= Satellite
30
25 - . m Pay TV (digital terrestrial
_- platform)
20 1 " IPTV
15 -
E digital cable
10 -
5 1 H analogue cable
0 B T T T T ) T s

2013 2014 2015 2016 2017 2018

Figure 10: Developments in secondary payiatforms in Western Europe, iions of subscribersinalysys
Mason, 2013}

OTT content provision is still in a relatively early stage of its life cycle, therefore both
communications service providers and pure OTT players are still trying tostiitable business
models viable in the new competitive environment and market. International experience shows that
pure OTT players are most successful if all of the following factors are concurrently present:

- high quality broadband network access, higialdbandnternetpenetration within the region;

- multi screen OTT services;

- low-cost, payperview (TVoD) or daily/monthly subscriptions (SVoD) instead of ldagm
contracts with minimum contract periods;

- broad access and easy use;

- effective marketing t@onvince users to pay for the service;

- creation of content, premium or niche content;

- provision of local content to overcome language barffers;

% Analysys MasonPay TV and OTT video services in Western Europe: forecasts and analysis22a83and
PayTV and OTT video services in Central and Eastern Eurimpecasts anéndysis 20132018, September
2013, slide 8.

24 Analysys MasonPayTV and OTT video services in Western Europe: forecasts and analysis2@083
August 2013, slide 21.
% In Central and Eastern Europe,-g@emand media service providers typically sustammfrbusiness on

advertising revenue; willingness to pay for such services is typically low.
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- low prevalence of illegal content downloading among the population.

Do you think that ther el ati onshi p among fAtraditional
Hungary over the upcoming five to ten years will be one of substitution or complementary?

4.2  The spread of OTT-capable devices in Hungary

A key condition for the spread of OTT services besides broadb#trchet needed for video
applications is the widespread prevalence@ificescapable of hosting the service and connected to

the Internet The range of OTTapable devices available todaydlready very broad (desktop and
laptop computers, smartphones, tablets, smart TVs, desktop and mobile video games, gaming
consoles, portable video players, etc.). The average Hundat@anetuser today has 2.8Bternet

capable devicem averageit should also be noted that only 19% of the Hungarian population that
uses thelnternet possesses mobile device connected to thiaternet Desktop PCs are the most
commonly used device to access liternet(used by 82%), alongside laptops (used by 53%).

Consumers also use a wide range of other devices to access OTT content, including smart TVs and
traditional TV sets incapable of connecting tolifterneti u pgr adedd wi th a smart b
of households possess such devices, and this figuret i® sSncrease substantially, as similarly to
mobile telephones, there is an increasing trend
mediumrange category upwards.

Smartphones and tablets also play an increasingly important role in OTéhtoahsumption, driven

by their falling prices. The price of tablets h
OTT-capable tablets priced at HUF 100,000 on average in 2010 compared to just HUF 20,000 today.
Five percent of Hungarian haelsolds currently have a talffetbut rapid growth is expected in this

area, corroborated by an EU avefdgew standing at 23%.

There is also a rapid rise in the number and usage intensity of smartphones. While intranet use using
mobile phones was only %lamong smartphone users in 2011, by late 2013 73% of smartphone users
using thelnternetin some shape or form used their phones for this purfioBeis includes WiFi
Internetuse. OTT content will expectedly be consumed on smartphones throughrattiéi than

mobile Internet subscriptions, adnternet subscription packages are-sllited for the unlimited

®FEor instance Netflix has been successful in countr
language or traditionally well spoken among natives, sudh Ssandinavia and the Netherlands.

%" Retall Internet use 2013, market survey conducted for the NMHH

2 gpecial Eurobarometer 414:Emmunications and Telecom Single Market Household Survey

1dem

%0 Communication services used by residential custome®ifi 2013, market surveys conducted for the

NMHH
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consumption of OTT content due to the size of large video*ilEke following figure illustrates the
spread of smartphones capable of conngdtirthelnternetand displaying OTT content.

70%

60% /‘
50%

e
y e

0,
10% g

== 14i 19 age bracke
== 20i 40 age bracke

40+ age bracke
=>e=Total

0% T T T 1
2010 2011 2012 2013

Figure 11: Smartphone use in Hungary (soudse ofelectronic communicationservices among retail users,
2010, 2011, 2012, market surveys conducted for the NMHH)

According to an NMHH survey conducteéd late 2013, 30% of the population has a smartphone
compared to just 5% in late 2010. The current EU average is4PR&re is even greater growth in

the younger age brackets, more open to the use of OTT services. IntBeadd bracket, the device
peneration went from 8% in 2010 to 60% by late 2013. Thel@@ge group, still open to innovation

and with greater purchasing power, is also seeing a substantial rise in the prevalence of smartphones,
going from 8% in 2010 to 48% by late 20%3.

4.3 Innovative services offered by major Hungarian electronic communications service
providers

Traditional broadcasters and other electronic communications service providers in Hungarian have
realised the need for development. They need to meet changing consumertmeai®nges in
Ssubscribersé consumer habits and the resolve to
services. As of now, three service providers have launched new, innovative services: Magyar

'Here, it should be noted that Magyar Telekom |l aunche
October 2014, which provides unlimited access to the online content included in the packagesdobers,
over and above their ficlassico mobile Internet data p

32 Special Eurobarometer 414:Emmunications and Telecom Single Market Household Survey
% The values presented do not include 2013-gear purchases.
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Tel ekom, UPC Magyarorsz®glasdi del enofiputfteadoa@dit
have also entered the market (e.g. Fuso Premium, ITT/OTT TV).

4.3.1 Magyar Telekom

Launched in the Spri ngTVdbserRite isdayailableatg gustomerd with e k 0 mo
existing TV subscriptions. ThereforeVTGo cannot be considered a classic OTT service because
transmission is provided by Magyar Telekom while using its own (mobile or fixed) network. The only
exception to this is online viewing of films using the TV GO service, which is available to subscribe

of other service providers as well (although access to streamed TV channels is only available to
customers with subscr ingmeatservice). Mobility Mangtlye docus of ¢hise k o mo
service: subscription packages so far available only\érflinear channel offering and Videotheque

service) can now be accessed from laptop computers, smartphones and rabitescieencontent
consumption). Access for laptop computers is provided via the tvgo.hu website while mobile phones

use the downladable 10S (Apple) and Android apps. Other information (e.g. feature columns and

news) is added to the television content displayed on other devices.

<Ny~ N>

Tévécsatornak~

|| 21:00-22:00 22:00-23:00

Figure 12: TV Go focuses on mobility (source: Magyar Telekom)

4.3.2 Telenor

Launched also in theMyIVsasitvihae fr e e dDllels Madyaro:!
to a large extent because it also focuses on +suigen content consumption and mobility. Note,

however, that Telenor is a newcomer to the media serviceetmakleast in Hungary. There is a

visible trend that market players strive to extend their business activities to the other levels of the
value chain by leveraging the synergies offered by vertical integration. Telenor offers linear and on
demand mediaesvices as well as a range of associated services (e.g. TV promotions and electronic
programme guide).
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I kff?ﬁﬁ;

Figure 13: Telenords My TV service (source: Telenor)

433UPC Magyarorsz§8g Kft

Launched i n M3VyApaseetvide is basBdCod s different approach than the services
offered by Magyar Telekom and Telenor. UPC did not focus on mobility but rather on improving
content consumption experience the TV deviceby providing access to populémternetservices
(e.g.YouTube) to its customers using HD digital-tmh boxes. The service is only available on TV
because UPC does not offer any mobile service. However, once the provider launches the virtual
mobile sevice announced earlier, this migitange.

& uvpc TVApps

YouTube

Figure 14:UPCb6s TV Apps service improves content consumpt
UPC.hu)

434Antenna Hung8ria

Antenna Hung§8r i amdffers HODTY wavice aver the diditirtestrial platform.
The service offers expanded EP@inctions, news, weather forecasts-dmmand content

3 Electronic Programme Guide
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and the extra channels of MTVA and Fix TVatreamformat. In addition, a large number of
radio stations are available in stream format.

HbbTV (Hybrid broadcast broadband TVis one of the most proniigy solutions combining
broadcasting and broadband interactive communication: due to this convergence, the screens of TV
sets supporting reception of broadcaster signals can also be used to select broadband interactive
(Internetbased) communication in aitidn to the channels offered by the broadcaster. The content

di splayed on the TV screen can be additional
information unrelated to broadcasting,-@@mand and linear media content. The concept of HbbTV
doesnot limit interactive communication taternetconnection and in some rare cases may even offer
other solutions. A number of solutions have been developed to combine the two networks on the TV
screen such as YouView in the U.K. (previously known as Rrdjemvas), MHE& and MHP
(Multimedia Home Platforin In the process of developing HbbTV, successful elements of these
systems were integrated in the standard; however, the old approach designed to expand the system
fundamentally operating on a broadcagtibasis with broadband interactive communication was
abandoned. Instead, the HbbTV standard primarily uses web based solutions and attempts to combine
two different technologies.

Content

!

Service : : [

Figure 15: HbbTV topology (source: hwsw.hu)

4.3.5 Options available for smalle broadcasters

Smaller broadcasters lack the capacity to launch their own innovative services. They are more likely to
contract with OTT service providers already on the market or purchasetceasly technological
solutions to improve their services. @ is a business model typical in the market of small and
medium broadcasters where the broadcaster and the OTT service provider are not competitors but
partners in that the OTT service provider does not sell content directly to the consumer buthenly to t
broadcaster, which markets the OTT content to subscribers of its own network and as part of its own
content service. This cooperation may prove beneficial to both parties. Typically, small and medium
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broadcaster businesses cannot offer the same caopigity as their market leading competitors. They
may even be unable to offer-demand media services (videotheque) because content creators do not
contract with them due to their smalieach in terms of subscriberds addition, there is increased
presure from the competitiowith the launch of the OTBervices of large broadcasters (Magyar
Telekom, UPC, Telenor).

Therefore, it is practical for these market players to contract with an OTT video service provider for
the reselling of their services t@ lable to offer content in appropriate quantities and qualities to their
subscribers. Broadcasters may even take the position that they are better off entering into partnerships
with entities that could otherwise appear on its network independently a3 arsédvice provider

only. This partnership may also prove beneficial to OTT service providers because they do not have to
make heavy investments in the marketing campaign, market acquisition and retail networking.

This model is expected to gain grounddangary. This is evidenced by the fact that a number of OTT

service providers recommended this sort of cooperation to the small and medium cable service
providers attending the day for professionals of the Hungarian Cable Communications Assaociation

held on4 June 2014. In addition, a number of businesses have appeared on the market that offer ready
to-usewhite [abelOTT services customized to the broadcast:
above facts support the argument that OTT video sendsate not only risks but also opportunities

to broadcasters. Such agreements have already been concludedlemand audio media services

when the marketing of the OTT music store services of Sputifid Deezéf to subscribers began by

Magyar Telekonand Telenor, respectively.

Content production ! Linear media service |[==» Aggregation of linear = Transmission —1 I

media services

Content delivery service provision

On demand media
service (provided by

an OTT service
provider)

Figure 16: Partnership between the OTT service provider and the broadcaster

What market entry limitations are there in Hungary for OTT content providers?

% Spotify is an OTT based music store founded in Sweden in @88/ www.spotify.com/hy/[02.07.2014].
% Deezer is a French OTT based music shiie//www.deezer.com/H(j02.07.2014].
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5. Potential regulatory challenges

This chapter coversix topics that have the potential to become regulatory issues in the future. These
topics may only be analyzed in their wider contead they typically affect consumers (viewers),
content providers (OTT and traditional) almtiernetservice providers ahe same time, although not
alwayswith the same effeciThe list is not exhaustive. We know some of those missing from the list

as market failures but no separate chapter is devoted to them as they are outside the competence of the
NMHH. They include copyght issues such as the limitations to the ctumsler distribution of video

content and the licensing procedure for content owners linked to terminal equipment or transmission
technology?’ However, there may be some other issues the Authority is cyrnemgéware of. As

pointed out in the introductory part, this consultation is designed to allow stakeholders to express their
opinions and start a dialogue with a purpose to provide optimum market and regulatory conditions.

5.1 The difficulty of classifying certain OTT content providers

The Hungarian market has already seen the introduction of a new type of OTT service that is very
similar tocontent distribution servicexcept that the OTT service provider offers the service no on its
own or leased network but via the opémernet i.e. the service provider is not responsible for
transmissionof signalsto the end user. The following section investigates the topic of how these
services can be integrated into the cur(efungarian)egislative environment.

Content distribution has often been portrayed as a walled gambsystenwhere themedia service
distribution servicerovideroperating the electronic communications network determines the range of
content viewers will have on TV. Adr contracting with linear media service providers, these service
providers create, aggregatetegrate and distribute (transmit to subscribers) linear media service
packages into standardized streams on their ®tvaselection and transmissiaf mediaservicesare
fundamentally different activities as the former is of primary importance in establishing a pluralistic
media system while the other is a classic electronic communications service. The regulatory
framework in Hungary, and in Europe in genemdes not reflect this dualism because the two
activities are carried out together by broadcasters in a classic broadcasting scheme (vertical
integration). This approach is visible in the definition rokdia service distribution servicas
presented in # Electronic Communications Act (as well as in the Media Act and in Act LXXXIV of
2007 on the Rules oMedia Service Distributionrand Digital Switchover [hereinafter: Digital
Switchover Act]):

A(...) An el ectroni ¢ ¢ o0 mmuanyitypeof tramsmissiorssgstem,iindhe i mp |
course of which the analogue or digital programme provision signals generated by the programme
provider are forwarded from the programme provider to the receiving apparatus of the subscriber or
user, independentlygfhat transmi ssion system or technology

3" For more details, please see the following thoymbtoking study published by the European Commission in
July 2014: Fragmentation of the Single Market forlioe videcon-demand servicegoint of view of content
providers, https://ec.europa.eu/digitagenda/en/news/fragmentatisimgle marketline-video-demandservices
point-view-contentprovides, [12.09.2014]
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Providing content services over thgternet however, helps certain service providers operating on an
OTT basis enter the market and offsackages of linear media services without having their own
electronic communication network, without performing transmission and, therefore, without assuming
any responsibilityfor it. The signal is transmitted to the consumer via the dpemnetand this

transmission i s the r nerpetsensce firaviler.t y of the subscr
s N
Intenret access service provider
Content Production == Linear Media service —> Aggregation —> Transmission

provision

OTT service provider

. A

Figure 18: Alternative value chain of media content distribution

In addition to ordemand feature filnand TV series catalogu¢hese OTT caent providers often
offer streanng of linearmedia services. In this service model, the OTT service provider concludes an
agreement with linear audiovisual madservice providers (TV channglswuch like a traditional
media service distributowould to determine which TV channete include in the programme
package. This activity is called content aggregation.

The fundamental difference from the traditiomak d i a
content provider assumes no responsibility and does not transmigtimeasi s

ser vi adivitydd tlsat theiddTt or 6 s
to the viewe

receiver or setop box. This is so because the media service distribuimaier the traditional business
model not only selects the channels (thus acting as a bottleneck in content access) but also uses its own
or leased capitg>® to transmit the signals multiplexed as a standard digital stream to the consumer

3An example is satellite communication where the service provider in contractual relationship with the
consumer does not operate the satellite but only leases certain satellite capacities (transponders) from a
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Figure 19: OTT service provider packaging and marketing linear media services

Based on the properties of the service described above, one may ask what legal category the service
provided by OTT service providers fits in.

Media service

As referenced above, Article 203 (41) of the Media Act stipulates that a media service provider
fishall mean the natural or legal person who or which has editorial responsibility over the
composition of the media services and determines their contents. Editorial responsibility shall mean

the responsibility for the actual control over the selectiod aamposition of the media content and

shall not necessarily result in legal responsibility in connection with the media sémiteough this

concept has a number of important aspects, from our point of view the key issue is the editorial
responsibilityfi o v e r t he ¢ bempedia $etvices and determinationtoh e i r content
Namely, it is highly questionable whether the OTT service provider under scrutiny bears any such
responsibility over the content of the media services it composes.

specialized business. Thistallite service is fundamentally different from the OTT type service in that the
subscriber is only in contact with the broadcaster, which ensures availability of the transmission capacity on its
own, whereas in the case of OTT content distributiontheaomer has to provide for the
purchasing an electronic communications service subscription from the Internet service provider.
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Figure 20: The question of editorial responsibility
Media service distribution activity

Article 188 (77) of the Electronic Communications Act stipulates thatlia service distribution
activityas per Arti cl e leg@&ron{c Sommynicatidmesereomplemented uSiagn

any type of transmission system, in the course of which the analogue or digital programme provision
signals generated by the programme provider are forwarded from the programme provider to the
receiving gparatus of the subscriber or useindependently of what transmission system or
technology is applied. In particular, the following shall be regarded broadcastingo-fige
broadcasting, satellite broadcasting, broadcasting via a hybridcfilase traismission system, as well

as broadcasting a program by a transmission network usinigtamet Protocol, if the type or
conditions of the service are equivalent to those of broadcasting or this method substitutes
broadcasting performed in another way. Blwasting shall also mean broadcasting to which the
subscriber can access for a special fee or for a fee paid for a package that also contains some other
electronic communications service. However, transmission via a network suitable for connecting less
thn 10 receiving devices shall not classify as b
Digital Switchover Act use similar definitions.

fiElectronic communicationsservice means a service normally provided for remuneration which
consists whollypr mainly in the conveyance and, where applicable, switching or routing of signals on
electronic communications networks, but excludes services providing, or exercising editorial control
over, content transmitted using electronic communications netwaoidksl@ctronic communications
services; furthermore, it does not include information society services, as defined in specific other
legislation, which do not consist wholly or mainly in the conveyance of signals on electronic
communications networks?

It must be noted, though, that not aledia service distributoperform transmissioron its own
network In the case of broadcasting over satellite systimexample broadcasters do not own or

39 Article 188 (13) of the Electronic Communications Act
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operate the satellite system used for transmission as theseparated by a third party service
provider. In that regard, the Court of the European Union pointed out in its judgement in the case UPC
Dth. v. NMHH thaf® Aithat the transmission of signals is by means of an infrastructure that does not
belong to[the sevice providerjs of no relevance to the classification of the nature of the service. All
that matters in that regard is thdthe service provider]is responsible vi§-vis the eneusers for
transmission of the signal which ensures that they are supypitbdthe service to which they have
subscribed.0 As a reason, the Court specified tiieAny ot her interpretation
reduce the scope of the NRF, undermine the effectiveness of its provisions and therefore compromise
the achievement of thaebjectives pursued by that framework. Since the purpose of the NRF, as is
apparent from recital 5 in the preamble to Directive 2009/140, is to establish a genuine internal
market for electronic communications, in which those communications are ultiratetygoverned

by competition law only, the exclusion of the activities of an undertaking such as UPC from its scope,
on the pretext that it is not the owner of the satellite infrastructure which enables signals to be
transmitted, would deprive the NRF dafich of its meanirg. o6

Consequently, a service is not qualified as an electronic communications service because the service
providerde factotransmits signals over its own infrastructure but because the sproider (under

the terms of acontract) isresponsible towards the end uder the conveyance of the signals
classic,pure OTT content provider, however, does not necessarily assumes any responsibility for the

C 0 n s u Imermetaccess.

Conditional access systems operation

The Framework Directive (2002/21/EC) specifies the operation of the conditional access system
carried out by most OTT content providers. Article 2 (f) of the Framework Directive stipulates that

fdconditional access syst elor@rrangenaent svhemhbyyaccdsetcd ni c a
protected radio or television broadcasting service in intelligible form is made conditional upon
Ssubscription or ot her f orAnmicleo2f(ea)pofthednameivorkiDirectivel u a | a
gualifies the condt i on al access system as an MAassociated
electronic communications network and/or an electronic communications service which enable and/or
support the provision of services via that network and/or service orhave thepnt i al t o do s o

The majority of OTT service providers operate a cond@iaccess systerwhich provides access to

the content only to authorized userso@a who pay the subscriptiontoansaction fees). The question

is whether the service provider qualifies as an electronic communications service provider in this case.
The Framework Directive qualifies this service
electronic conmunicatiors service. In the abovementioned UPC Dth. case, the court of Luxembourg

0 Judgement by the Court of the European Union regarding the request for a preliminary ruling under Atrticle

267 TFEU from the Budape&apital Regional Court (Hungary), made by decision of 27 September 2012,
received at the Court on 22 October 2012, intheopc e e di ngs UP C -Pe3iddnt & the Natiomal Vi c e
and Infocommunications Authority in case4@5/12.

“L1dem, point 43

“21dem, point 44
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studied the issue from a different angle, although it did deal with the topic of the conditional access
scheme. In simple terms, the court actually sought to answer thigoguebether a service provider
operating a conditional access system could be qualified also as an electronic communications service
provider?® The court took the position that it could; however, this would not automatically mean that
an entity operatin@ conditional access system also qualifies as an electronic communications service
provider.

Information societyrelated service:

The broadest service type identified by legislation is, according to Article 2 (f) of Act CVIII of 2001

on Certain Issues ofléctronic Commerce Services and Information Society Services, the information
society service provided by electronic means to remote consumers with unique access to such service
generally in return for payment.

Separating regulations on content and transssion

The business o0per ameadia sesviceodistributtwmrreritly actvedan the markat! o
consists of two separate and fundamentally different activities:

- content packaging.e. the selection and aggregation of lthear media service marketed by
themedia service distributas well as the multiplexing of the digital (or analogue) signal, and

- transmissioni.e. a classic electronic communications senbigewhich the media service
distributordelivers the programme package to thesstber.

The two activities are fundamentally different. Content aggregation is primarily within thefreal

media regulation because the decision by the service provider as to what content is added to the
programme package determines what content the viewer (subscriber) has access to. The media
regulatory significance ofmedia service distributer is underiied by Wichmann saying that
Aprogramme aggregation and -nearalkrasmissign and selayng r e t h
function. When compiling their programme packages, cable operators make editorial type selection
decisions and by doing so they praéfoa contentelated function, which impacts the process of
opinion making in the “area of network provisioni

3 C-475/12., Sections 588.

4 Anja WICHMANN: Vielfaltsicherung in digitalisierten Breitbandkabelnetzen. Recbtspme der Nutzung
digitalisierter RundfunkKabelnetze durch Fernsehveranstajtéddbuncker und Humblot, Berlin, 2004., 55.
Quoted inPOLYCIGE b &r m®di ar e n d s @erconfiguraion afkilfe tmgdsassystem), H\@Bac,
2008., 353.
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Figure 21: Separating content and transmission regulations

So far, broadcasting businesses performed these two activities in a (vémtiegitation, which is
pictured in the current definition ahedia service distribution activiys stipulated by the Electronic
Communications Act. The definition does not separate the electronic communication activity
(transmission to the user) from thentent selection and aggregation activity that is important from the
perspective of implementing the media system. Most probably the reason behind is that back in 2003
(when the Electran Communications Act was adopjeall services providers carried diliese two
activities in integration.

Figure 22: The separation of theedia service distributand the transmission network operator on the case of
oTT

The separated regulation of content aggregation and transmission is a requirement in EU law.
Paragraph (5) of the Preamble of the Communications Directive (2002/21/EC) declares as a
fundamental principle of the entire communications regulatory framewark thitiis. necessary to

separate the regulation of transmission from the regulation of contdns. framework does not
therefore cover the content of services delivered over electronic communications networks using
electronic communications servicegjch as broadcasting content, financial services and certain
information society services, and s therefore without prejudice to measures taken at Community or
national level in respect of such services, in compliance with Community law, in order to promote
cul tur al and |l inguistic diversity and to ensure
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